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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Feb 23 1951 

BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 

Lever Brothers Company, a corporation, Petitioner, 

v. 

District of Columbia, Respondent . 

Docket No. 1245 

Petition. 

The above-named petitioner petitions for a cancellation 
of an assessment of taxes against it and alleges as follows: 

1. The petitioner is a corporation organized and existing 
under the laws of the State of Maine with its principal office 
at 505 Park Avenue, New York, New York. In 1948 its 
offices were at 50 Memorial Drive, Cambridge, Massachu¬ 
setts. 

2. The jurisdiction of this Board is invoked under Section 

1 of Title XV of Public Law 195, 80th Congress. 

3. The tax in controversy is a franchise tax for the cal¬ 
endar year 1948, and in the amount of Four Thousand, One 
Hundred Fifteen Dollars and Eighty-five Cents ($4115.85), 
plus interest in the amount of Four Hundred Sixteen Dol¬ 
lars and Thirty-Four Cents ($416.34). 

4. The Deficiency Assessment was dated November 30, 
1950, and the tax plus interest was paid by petitioner 
under protest in writing on December 22, 1950, as will 

appear in the copy of the Deficiency Assessment and 

2 Receipt attached as Exhibit A. Also attached, as 
Exhibit B, is a copy of petitioner’s Franchise Tax 

return for the calendar year 1948. 
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5. The assessment of the tax set forth in the Statement of 
Taxes Due is based upon the following errors: 

A. The Assessor erred in concluding that petitioner was 
carrying on a trade or business within the District of 
Columbia during the calendar year 1948, under the defini¬ 
tion of the words “trade or business” contained in Article 
I, Title I, Section 4(b) of the District of Columbia Revenue 
Act of 1947 (Public Law 195, SOth Congress), as amended 
by Section 1 of the Act of May 3,1948 (Public Law* 509, SOth 
Congress). 

B. The Assessor erred in failing to conclude that peti¬ 
tioner was exempt from the provisions of the Franchise 
Tax under the definition of the words “trade or business” 
in the statute cited above. 

C. The Assessor erred in concluding that petitioner 
earned any “taxable income” within the District of Colum¬ 
bia during the calendar year 1948, as that term is defined 
in Article I, Title VII, Section 1 and Article I, Title X, 
Section 1 of the District of Columbia Revenue Act of 1947 
(Public Law 195, SOth Congress) as amended by Section 2 
of the Act of May 3, 1948 (Public Law 509, SOth Congress). 

D. The Assessor erred in failing to hold that certain 
factor arrangements with District wholesale houses con¬ 
stituted such wholesale houses as “independent brokers en¬ 
gaged independently in regularly soliciting orders in the 
District for sellers and who hold themselves out as such” 
and, accordingly, such wholesale houses are not “agents” 
or “representatives” of petitioner as defined in the Act. 

E. The Assessor erred in including in his alloca- 
3 tion factor as District sales, sales to District pur¬ 
chasers made by petitioner, where title pased outside 
the District of Columbia, and where such sales were made 
pursuant to solicitation by employees not having offices or 
places of business in the District of Columbia. 

F. The Assessor erred in assessing the tax and the in¬ 
terest thereon. 
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6. The facts upon which the Petitioner relies as the basis 
of this proceeding are as follows: 

A. Petitioner in 1948 manufactured and sold soap and 
soap products, food products and drug products. 

B. These products were manufactured, stored and sold 
at various places throughout the United States, none of 
which was located within the District of Columbia. 

C. Petitioner did not in 194S, physically have or maintain 
within the District an office, warehouse or other place of 
business. 

D. Neither did petitioner have an officer, agent or rep¬ 
resentative having an office or other place of business in the 
District in 1948. 

E. The soap and food products manufactured by peti¬ 
tioner were in 1948 sold to customers in the District on 
orders solicited by salesmen employed by petitioner, none 
of whom maintained an office or other place of business 
within the District. 

F. The orders so obtained were sent out of the District 
and the merchandise was shipped from factories or ware¬ 
houses located outside the District, and title in every case 
passed outside the District. 

G. During the year 194S, petitioner’s sales of goods 
into the District of Columbia by this means totalled 

$2,595,208.03. 

4 H. Certain drug products manufactured by peti¬ 

tioner’s Pepsodent Division were in 1948 sold by 
independent wholesale jobbers located within the District 
under a so-called “Wholesale Factor’’ plan. (A copy of 
the Wholesale Factor Appointment form used by petitioner 
is attached as Exhibit C). Under this plan, merchandise 
was sold to three independent wholesale jobbers located 
within the District, with petitioner retaining mere security 
title. This merchandise was re-sold by the jobbers for their 
own account. The jobbers bore the complete cost of ware- 
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housing and servicing the merchandise, bore the entire 
credit risk, collected from their customers, and in every wav 
operated independently from petitioner. The primary 
reason for this method of operation was to enable the whole¬ 
sale jobbers to carry larger stocks by delaying the due date 
for payment to petitioner until they had sold the mer¬ 
chandise. 

I. During the year 1948, sales of Pepsodent products 
under the Wholesale Factor plan totalled $37,662.85. 

J. If petitioner is taxable only on the Pepsodent sales 
under the Wholesale Factor plan, its tax would have been 
only $58.88 instead of $4115.85. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding, cancel the assessment of taxes against 
petitioner, and direct the return to petitioner of the full 
amount of taxes and interest paid under protest, with in¬ 
terest, or of such proportionate part thereof as is found 
not to be due. 

Milton V. Freeman 
Milton V. Freeman 

Attorn-ey for Petitioner 
1200 - 18th Street, N. W. 
Washington, D. C. 

8 Exhibit C to Petition 

PEPSODENT 

WHOLESALE FACTOR APPOINTMENT 

Pepsodent Division, Lever Brothers Company, a Maine 

corporation, hereinafter called ‘‘Pepsodent,” and . 

.. of. 

.. hereinafter 

called ‘‘Factor,” mutually agree as follows: 

1. Appointment. Pepsodent agrees that so long as the 
Principal-Factor relationship hereby established shall be in 
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effect it will unless prevented for any reason not due to its 
own willful default, furnish to Factor, hereby appointed 
a del credere factor of Pepsodent, Factor’s requirements, 
adequate to supply the normal needs of Factor’s customers, 
of any or all of the various sizes distributed by Pepsodent 
through Factors generally of the following trade marked 
products, namely: Pepsodent Tooth Paste, Pepsodent 
Tooth Powder, Pepsodent Liquid Dentrifice, Pepsodent 
Anticeptic, Pepsodent “50-Tuft” Tooth Brush, Pepsodent 
Professional Type Tooth Brush, together with such other 
trade marked products as Pepsodent may hereafter from 
time to time distribute generally, which upon requisition 
thereof by Factor shall be covered by this agreement as 
completely as though named herein. Factor shall have 
authoritv to sell the same or any of them, but onlv in the 
ordinary course of business, to retailer purchasers (except 
those from time to time designated by Pepsodent) including 
purchasing agents for any branch or service unit of the 
Federal government in the Continental L T nited States. 

Factor, hereby accepting said appointment, agrees that 
during the continuance of this relationship, Factor will 
actively promote the sale of said products, and in connec¬ 
tion therewith require all persons employed by Factor in 
the sale or distribution thereof to devote sufficient time and 
attention thereto, so that customers served by Factor shall 
at all times have available to them not only stocks of said 
products necessary for their sales purposes, but also sug¬ 
gestions and advice with respect to the efficient marketing 
thereof. Factor further agrees with respect to such prod¬ 
ucts as follows: to sell only at the prices and upon the 
terms and conditions of sale specified from time to time by 
Pepsodent: to grant or give no discounts or allowances in 
cash, merchandise or otherwise, other than those from time 
to time specified by Pepsodent; to make no payments or 
concessions whatsoever based upon total or accumulated 
purchases of customers whether the same he designated 
“patronage dividends,” “rebates,” or otherwise; and to 
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obtain said products directly from Pepsodent and not else¬ 
where. 

All of said products shipped to Factor shall be and Factor 
shall have the right to represent the same to be of a quality 
at least equal to that attributed to them by Pepsodent in all 
its advertising of said products, and in all literature sup¬ 
plied to Factor by Pepsodent. 

2. Title. Factor shall have no authority to purchase, 
encumber, exchange or otherwise dispose of the said prod¬ 
ucts except as herein provided; nor shall Factor be con¬ 
stituted or deemed a purchaser of said products or have any 

interest therein bv wav of conditional sale, chattel mort- 

• » 

gage, pledge, lien or otherwise; and until transfer of title, 
thereto by Factor from Pepsodent directly to purchasers, 
complete title, legal and equitable, shall at all times remain 
in Pepsodent. 

The proceeds from Factor’s sales of Pepsodent’s prod¬ 
ucts shall, until accounted for by Factor, be held in trust by 
Factor for Pepsodent, and Factor shall, upon request of 
Pepsodent, deposit such proceeds in a separate account in 
the name of Pepsodent, subject to withdrawal only by the 
treasurer of Pepsodent. 

Factor shall, at any time upon notice from and at the ex¬ 
pense of Pepsodent, return any or all (and upon termina¬ 
tion for any reason of the Principal-Factor relationship 
hereby established, return all) of said products subject to 
this Agreement in the manner specified by Pepsodent, free 
and clear of all claims of Factor and of others claiming 
through Factor. 

3. Storage and Care. Factor shall store, display and sell 
said products only in Factor’s regular places of business 
and in such manner as to afford ready inspection and identi¬ 
fication; and shall take all reasonable precautions to pre¬ 
serve the quality of, and prevent any loss or damage 

9 to the said products, but shall not be required to 
insure the same. Pepsodent assumes the risk of loss 
cr damage by fire and all other hazards to Factor’s inven¬ 
tory of said products, including obsolescent, shopworn and 
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excess stocks which Factor agrees to return for replacement 
or credit as the case may be; provided, however, that such 
undertaking- on the part of Pcpsodent shall in no manner 
affect Factor’s said duties with respect to the care of said 
products. Factor further agrees upon Pepsodent’s request: 
to segregate physically all products of Pepsodcnt; to keep 
prominently posted any notices designated by Pepsodent. 
and/or required by local law, indicating the ownership of 
such products to be in Pepsodent; and/or to imprint upon 
Factor’s order forms, invoices, etc., legends to like effect. 

4. Accounting. Xot later than the 16th day of each month, 
unless otherwise specified by Pepsodent, Factor shall for¬ 
ward a report, on forms supplied by Pepsodent, showing 
Factor’s inventory of said products current as of the 15th 
day of such month, and the Shipping Notice numbers for 
products received by Factor since Factor’s last previous 
report. Pepsodent will promptly thereafter mail to Factor 
a statement, in the form of an invoice, setting forth the net 
amount for which Factor shall remit, which amount shall 
be based upon the difference between: (a) Factor’s last 
previous reported inventory plus products received during 
the Accounting period; and (b) Factor’s said current in¬ 
vent orv. 

In computing said net amount, Pepsodent shall use the 
uniform “accounting price schedule’’ established by it for 
all of its AYholesale Factors, in effect at the times of Fac¬ 
tor’s sales of said products, such schedule to be subject 
to revision from time to time by Pepsodent, the schedule to 
be used until further notice to Factor being attached hereto 
and marked “September 18, 1948 Accounting Price 
Schedule. ’ ’ 

Factor’s commission shall consist of the difference be¬ 
tween Factor’s selling prices as specified by Pepsodent and 
the amounts of Factor’s remittance, which difference in¬ 
cludes a del credere commission of one percent (1%) to 
reimburse Factor for the assumption of bad debt expense 
and collection of accounts in accordance with Factor’s del 
credere obligations hereunder. 
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Remittances shall be made within the time specified 
whether or not Factor shall have collected for sales, and 
when made, shall operate to discharge Factor’s (lei credere 
obligation hereunder, any extension of credit by Factor be¬ 
yond the date specified for Factor’s remittances hereunder 
being Factor’s sole responsibility. 

In the event Pepsodent shall by notice to Factor change 
the prices, terms or discounts at which Factor shall sell any 
of said products or the rates of commission payable to 
Factor, Factor shall take, as of the effective date of such 
change, an inventory of any products affected thereby and 
report the same to Pepsodent. In the event Factor’s said 
current inventory as reported shall have been depleted by 
loss or damage, Pepsodent shall, upon reasonably satis¬ 
factory proof of such loss or damage and of Factor’s com¬ 
pliance with Article 3, credit Factor’s account to the extent 
of such depletion. 

Factor shall remit not later than the 5th day of the 
month following said current inventory date in accordance 
with the statements mailed to Factor, remittances if so 
made to entitle Factor to a cash discount of one percent 
(1%) computed upon the said net amount. Factor’s failure 
to remit within the time specified shall divest Factor of any 
right to the said cash discount; and in addition thereto, 
interest upon any amount for which Factor shall be ac¬ 
countable to Pepsodent after the said remittance date, shall 
accrue at the rate of six percent (6%) per annum until 
payment is made. 

5. Special Commission For Promotion. Pepsodent agrees 
to accrue for the benefit of Factor for all Factor’s sales 
hereunder a special commission of five percent (5 %) com¬ 
puted upon the “Accounting Price Schedule” currently in 
effect at the time of Factor’s sales of said products, such 
accruals to be remitted to Factor as soon as possible after 
the close of each quarter of each year. 

10 Said special commission shall be paid to compen¬ 
sate Factor for the performance of the specific pro 
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motional functions hereinafter enumerated and in consider¬ 
ation thereof Factor agrees : 

(a) To devote to products of Pepsodent a part of the 
“preferred space” in all catalogs, circulars, etc., and in all 
display rooms of Factor; to make frequent mention of prod¬ 
ucts of Pepsodent in bulletins to salesmen, to permit repre¬ 
sentatives of Pepsodent to address sales meetings held by 
Factor, and to concentrate upon “special drives” on Pepso¬ 
dent products with reasonable frequency and in any event 
upon the request of Pepsodent, which requests shall not 
be made so as unduly to burden Factor: 

(b) To include all of said products in any “preferred 
lists” naming products in competition with Pepsodent prod¬ 
ucts, issued by Factor to any sales persons employed by 
Factor; and to devote to the sale of said products selling 
effort at least equal to that accorded any competing prod¬ 
uct and in connection therewith to pay a cash bonus or 
commission to all persons employed by Factor for their 
sales of the said products (except tooth brushes) of at 
least three percent (3%) of Factor’s selling price, and with 
respect to the said tooth brushes a cash bonus or commis¬ 
sion of at least 3% or at least equal to bonuses or commis¬ 
sions received by said persons on sales of any other na¬ 
tionally advertised tooth brushes whichever amount shall 
be greater. In the event Factor does not employ sales 
persons, the amounts which Factor would otherwise be 
required to disburse in accordance with provisions of this 
subsection (b) of Article V shall be expended by Factor to 
promote the sale of said products in such other manner as 
shall be approved by Pepsodent. It is understood and 
agreed that inasmuch as the said five percent (5%) special 
commission is payable to Factor on all of Factor’s sales 
of said products. Factor will not be obliged to make “out of 
pocket” disbursements to comply with the requirements of 
this subsection (b). 

To the extent that Factor fails to perform in all respects 
the functions hereinabove enumerated, a pro rata reduction 
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of said five percent (5%) special commission shall be made 
by Pepsodent. 

6. Records and Inspection. With respect to said prod¬ 
ucts of Pepsodent, Factor agrees to furnish promptly from 
time to time any information requested by Pepsodent re¬ 
lating to inventory, sales, proceeds of sales, the banking 
thereof, etc., and to disclose on all books of account, records 
and balance sheets, the ownership in Pepsodent of all said 
products; and Pepsodent shall have the right with respect 
to said products at any time upon request to inspect and 
make transcripts of such books of account and records and 
Factor’s correspondence, invoices, statements, memoranda, 
original entries, sales literature, etc., relating thereto: and 
to inspect Factor’s physical inventory of Pepsodent 
products. 

7. Selling and Transportation Costs. With respect to 
all products shipped by Pepsodent to Factor, Factor shall 
pay any expense which may be incurred for storage, selling, 
cartage, transportation and collection of accounts, provided, 
however, that Pepsodent shall pay transportation charges 
on shipments from Pepsodent's warehouses to cities of 
destination. 

8. Taxes. Factor shall prepare and file all reports re¬ 
quired by public authority with respect to products shipped 
by Pepsodent to Factor, and upon request, shall prior to 
such filing, forward copies thereof to Pepsodent insofar as 
the same shall relate to Factor’s physical inventory of Pep¬ 
sodent products or the valuation thereof. 

Factor hereby assumes and agrees to pay all taxes, ex¬ 
cises, fees and other similar charges in whatever form 
levied by public authority and imposed upon, resulting 
from, measured by or incident to Factor’s activities in sell¬ 
ing and distributing the said products of Pepsodent. 

All taxes or similar charges in whatever form levied by 
public authority and imposed upon, resulting from, meas¬ 
ured by or incident to Pepsodent’s ownership of 
11 Factor’s physical inventory of said products, con¬ 
stituting Pepsodent’s primary responsibility, shall 
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nevertheless also be assumed and paid by Factor; and to 
compensate Factor therefor, Pepsodent agrees to remit 
quarterly to Factor (at the times specified for the payment 
of the special commission referred to in Article 5 hereof), 
an additional commission of one percent (1%) of the net 
amounts for which Factor, in accordance with Article 4 
hereof, shall have been obligated to account during that 
quarter of the year. 

9. Further Limitations on Authority. It is further 
agreed that neither Factor nor any individual whose wages 
or remuneration for employment are paid by Factor, di¬ 
rectly or indirectly, shall be deemed, expressly or by im¬ 
plication, to be a servant or employee of Pepsodent for any 
purpose whatsoever, including any tax, excise or charge 
levied or imposed by the Federal Social Security Act or any 
state law with respect to employment, wages, remuneration 
for employment or otherwise; that neither Factor nor any 
of Factor’s employees shall be authorized to accept any 
service of process for Pepsodent; and that Factor shall at 
no time in any way misrepresent the status of the relation¬ 
ship between Pepsodent and Factor hereby created or per¬ 
mit others to be deceived or misled with respect thereto. 

10. Term. This appointment shall not be assignable by 
Factor in whole or in part or as to any claim arising here¬ 
under, nor shall the duties hereunder be delegated by Fac¬ 
tor, and said appointment shall be and continue in effect 
only from and after the date the same shall be executed by 
an authorized representative of Pepsodent at Chicago, Ill¬ 
inois; provided, however, that the Principal-Factor rela¬ 
tionship hereby established shall be terminated upon writ¬ 
ten notice from either party to the other addressed as 
hereinafter set out, it being understood and agreed that the 
right to terminate immediately upon notice is necessary for 
the mutual protection of the parties hereto. 

In Witness Whereof, This appointment has been ac¬ 
cepted by Factor in writing and executed at Chicago, 
Illinois, by Pepsodent. 
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12 Filed Sep 6 1951 

Findings of Fact and Conclusions of Law. 

Findings of Fact 

1. Petitioner, Lever Brothers Company, is a Maine cor¬ 
poration. In 194S its offices were in Cambridge, Massachu¬ 
setts, and it manufactured and sold soap and soap products, 
food products, and drug products. It had no office in the 
District. Its business was handled by two divisions, the 
soap division and the Pepsodent division. The latter divi¬ 
sion handled principally, but not entirely, products sold 
under the brand name “ Pepsodent ”. 

2. In 1948 petitioner’s sales to District of Columbia cus¬ 
tomers were handled as follows: 

The products sold through the soap division were sold in 
the District to wholesalers, chain stores and small retail 
stores. Sales were made by salesmen employed by peti¬ 
tioner’s Baltimore division and were shipped into the Dis¬ 
trict from Baltimore or Edge water, New Jersey. The sales 
manager of the Baltimore division did not live in the Dis¬ 
trict. Some of the salesmen lived in the District, and one 
lived in nearbv Maryland. Neither the Baltimore division 
sales manager nor any of the salesmen had anv office or 
place of business in the District, although such of the 
salesmen as lived in the District could be reached by tele¬ 
phone at their homes. The salesmen used automobiles be¬ 
longing to petitioner and registered in Maryland. 

13 3. During part of 1948 the headquarters of the 
Pepsodent division covering the District of Columbia 

were in New York, and during the remainder of the year 
in Philadelphia. 

4. Shipments were made by truck, common carrier from 
petitioner’s Baltimore warehouse or from Edgewater, New 
Jersey, directlv to the customers on straight bills of lading 
or on bills of lading known as order-notify bills of lading, 
comparable to c.o.d. shipments. When the sales amounted 
to less than ten cases, the goods were shipped to a whole- 
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saler in the District who in turn delivered them to the cus¬ 
tomer. In some cases where the orders were small the peti¬ 
tioner did not fill them directly, but gave them to a whole¬ 
saler in the District to fill it from his stock. This resulted 
ultimately in an increase in the wholesaler’s purchases 
from petitioner. 

5. Throughout 1948 petitioner’s instructions to its Balti¬ 
more division personnel were that all orders from District 
of Columbia customers were required to have placed there¬ 
on, the words “Title passes on delivery of goods to carrier. 
Seller agrees to prepay freight.” These instructions were 
followed throughout 1948 in practically all cases, the only 
exceptions being where orders came in by telephone, or due 
to occasional failures on the part of the salesmen to follow 

instructions. When written orders came in dircetlv without 

* 

such notation, petitioner sent a letter to the customer signi¬ 
fying that the order was at hand and was accepted with the 
provision as to passage of title. When such orders came in 
through a salesman, petitioner returned them to the sales¬ 
man to re-contact the customer. These notations were re¬ 
quired for their effect on petitioner’s sales to District of 
Columbia customers. 

6. Petitioner paid the transportation charges on all ship¬ 
ments. This was in accordance with its policy and the 
custom of the trade to have uniform delivered prices 

throughout the country. 

14 7. In case of loss or damage to shipments, peti¬ 

tioner would sometimes as an accommodation to its 
customers make claims against the carriers in its own name. 
Upon a customer advising petitioner of damage or loss, if 
it appeared to petitioner that the claim was probably good, 
it would immediately credit the customer with the cost of 
the damaged goods. If the claim was ultimately rejected, 
the amount so credited was charged back to the customer. 

8. Petitioner’s largest customer in the District was Safe¬ 
way Stores, Incorporated. Orders from Safeway went 
directly by mail weekly from it to petitioner’s Baltimore 
division. However, the head of the Baltimore division came 
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to the District approximately once every two weeks or once 
a month and informed Safeway of such promotional plans 
designed to increase the sales of its products as it had in 
contemplation, for the purpose of inducing Safeway to in¬ 
crease its orders to meet the anticipated increased demand. 

9. Certain of petitioner’s products which were handled 
by its Pepsodent division were handled through three drug 
wholesalers in the District. These wholesalers operated 
under agreements which designated them as del credere 
factors. Each of these factors had authority to sell the 
merchandise, but only in the ordinary course of business, 
to retailer purchasers, except such as should be from time 
to time designated by petitioner; and they agTeed actively 
to promote the sale of the products; to sell only at the prices 
and upon the terms specified by petitioner from time to 
time. The factors had no authority to purchase, encumber 
or dispose of the products except as provided by the con¬ 
tract. Each of them stipulated that it should not be con¬ 
stituted or deemed a purchaser of the products, and that 
complete title thereto, until transfer thereof by the factor 
directly to the purchaser should remain in petitioner; and 
that proceeds from the factor’s sales should, until accounted 
for by the factor, be held in trust by the factor for peti¬ 
tioner. The factors agreed to store, display and sell 

15 the products only in their regular places of business. 

Petitioner assumed the risk of loss or damage by 
fire and other hazards. The factors agreed to, and did 
make, monthly accountings and monthly remittances to 
petitioner at its Chicago office, for merchandise sold during 
the previous month. The factors received commissions 
which consisted of the difference between its selling prices 
and the amounts required to be remitted to petitioner. 
Under certain circumstances they received additional com¬ 
pensation in the form of discounts. The factors assumed 
all credit risks with respect to sales made by them. 

10. Each of the factors had its own warehouse. Peti¬ 
tioner’s merchandise occupied about 75 square feet in the 
warehouse of one factor, and about 50 square feet in each of 
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the other two, approximately .2% of the total area of each 
one. The average total monthly value of petitioner’s mer¬ 
chandise in the factors’ warehouses was $6,321. Petitioner 
had no ownership or like interest in any of these ware¬ 
houses. 

11. The factors ordered their requirements either through 
petitioner’s salesmen in the District or directly by mail. 

12. The factors invoiced petitioner’s merchandise to 
their customers without indicating that they were selling as 
factors. 

13. The factors also handled some of petitioner’s mer¬ 
chandise, not as factors but as purchasers. 

14. Occasionally when petitioner’s salesmen received 
small orders from retailers, they turned them over to the 
factors to be filled. 

15. During 1948 petitioner’s total sales of goods shipped 
into the District amounted to $2,632,870.SS. Of this amount 
$1,222,397.69 was sold to Safeway, and a total of $37,666.80 
was sold through the factors above referred to. 

16. Petitioner filed its District of Columbia corporation- 
franchise tax for 1948. It showed no income taxable 

by the District. 

16 On November 30, 1950, the Assessor made a de¬ 
ficiency assessment of $4,115.85 against petitioner. 
This amount was arrived at bv ascertaining the ratio of 

y o 

petitioner’s sales to District of Columbia customers to 
petitioner’s total sales (.9592 percent) and applying that 
percentage to $8,5S1,829.65, petitioner’s total net income 
from all of its sales. This resulted in the sum of $82,316.91, 
which the Assessor determined to be apportionable to the 
District, and subject to tax at 5 per cent. 

On December 22, 1950 petitioner paid the amount of the 
assessment, plus $416.34 interest, a total of $4,532.19, under 
protest in writing, and on February 23, 1951 appealed to 
this Board from the assessment upon the ground that the 
Assessor had erred in concluding that petitioner was carry¬ 
ing on a trade or business within the District during the 
year 1948 under the definition of the words “trade or bu^i- 
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ness” contained in the District of Columbia Revenue Act of 
1947, as amended by the Act of May 3, 1948, and in con¬ 
cluding that petitioner had any taxable income within the 
District within the meaning of these statutes. 

Conclusions of Law 

1. Title to the merchandise sold by petitioner to District 
of Columbia customers, with the exception of sales made 
through factors, passed to such customers without the Dis¬ 
trict. One-lialf of the amount of such sales is attributable 
to business carried on or engaged in within the District, and 
is therefore subject to tax under Article I, Title VII, and 
X, section 2, of the District of Columbia Revenue Act of 
1947, D. C. Code 1940, Supp. VII, sec. 47-1571a. 

2. All of the amount of the sales made by petitioner 
through factors in the District of Columbia was income 
from District of Columbia sources, and was subject to taxa¬ 
tion under said provisions of said Act. 

Decision will be entered under Rule 30. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

• *••••#••• 

17 Filed Sep 6 1951 

Memorandum. 

This is an appeal from an assessment of corporation 
franchise tax for 1948, made under Article I of the District 
of Columbia Revenue Act of 1947, as amended. A brief 
review of the legislative judicial and administrative history 
of the taxation of corporations by the District will be help¬ 
ful to an understanding of the problems involved. 

The District of Columbia Revenue Act of 1939, 53 Stat. 
1087, section 2(b); D. C. Code 1940 sec. 47-1502(b), levied 
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a tax upon the taxable income of corporations “from Dis¬ 
trict of Columbia sources.” Under that law it was estab¬ 
lished by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit that, absent contrary statutory 
definition, the source of income from sales is the place at 
which title to the property passes, District of Columbia v. 
Johnson cC Wbmsait, 82 U. S. App. D. C. 81, 160 F. 2d 913; 
Electric Storage Battery Co. v. District of Columbia, 81 
U. S. App. D. C. 135, 155 F. 2d 867; District of Columbia v. 
Upjohn Co., No. 10,542, decided November 22, 1950, 79 
Wash. L. R. 134. 

The District of Columbia Revenue Act of 1947, 61 Stat. 
331; D. C. Code Supp. VII, Title 47, chap. 15, Article I, 
repealed the Revenue Act of 1939 with certain exceptions 
not here material. Title VII, section 2 (Code Supp. VIT, 
sec. 47-1571 a) imposes a tax upon the “taxable income” of 
corporations. “Taxable income” is defined by Title VIT, 
section I as the amount of net income “derived from sources 
within the District within the meaning of Title X,” 
18 (Code, Supp. VII, sec. 47-1580 to 47-15S0b). Title X 
declares the purpose of the Act to be the imposition 
of a franchise tax upon every corporation for the privilege 
of carrying on or engaging in any trade or a business with¬ 
in the District and of receiving such other income as is 
derived from sources within the District. 

It will thus be seen that the reach of the 1947 Act is 
greater than that of the Act of 1939, in that the earlier act 
taxed income from District of Columbia sources, whereas 
the 1947 Act declares its intention of taxing business done 
in the District as well as income from District of Columbia 
sources. 

Consequently the criterion of the place of passage of title 
is no longer the only one, but the tax is imposed where 
business is done in the District even though title passes 
elsewhere. 

Section I of Title X (Code Supp. VII, sec. 47-1580), pro¬ 
vides that the measure of the tax shall be that portion of the 
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net income as is fairly attributable to any trade or busi¬ 
ness carried on within the District, and such other income 
as is derived from sources within the District. 

Section 2 of Title X (Code Supp. VII, sec. 47-1580a), pro¬ 
vides that where the net income of a corporation is derived 
from sources both within and without the District, the por¬ 
tion thereof subject to tax shall be determined under regu¬ 
lations prescribed by the Commissioners, and the Assessor 
is authorized to employ any formulas provided in any regu¬ 
lations prescribed by the Commissioners which in his opin¬ 
ion should be applied in order to properly determine the 
net income of any corporation business subject to tax. 

On August 28, 1947, the Commissioners promulgated 
Regulations under the Act of 1947. On November 28, 1947 
they added Regulation 10-2(d)c, to the effect that where a 
sale of goods was from stock located outside the District 
to a buyer in the District and title to the goods passed out¬ 
side the District from the seller to the buyer, and if the 
sale had resulted from personal solicitation made by the 
seller or his agent in the District in the course of a 
19 trade or business engaged in or carried on within the 
District, “and/or’’ the order for the goods or the 
contract was accepted in the District, 50 per cent of the 
gross income should be deemed to be fairly attributable to 
business carried on or engaged in within the District. 

The Act of 1947 was amended by the Act of May 3, 194S, 
62 Stat. 206, Code Supp. VII, secs. 47-1551c(h) (1), 47-1580, 
which provided, as to 1948 and subsequent years, that the 
words “trade or business” shall not include sales of tan¬ 
gible personal property whereby title thereto passes within 
or without the District, by a corporation which does not 
physically have or maintain an office, warehouse or other 
place of business in the District, and which has no officer, 
agent or representative having an office or other place of 
business in the District during the taxable year; and that 
income derived from the sale of tangible personal property 
by a corporation not carrying on or engaging in trade or 
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business within the District as so defined shall not be con¬ 
sidered as income from sources within the District. 

After the 1948 amendment, section 10 of the Regulations 
was amended in various respects. The portion of section 
10-2(d)c above referred to was eliminated and section 
10-2(d) was amended so as to provide that where gross in¬ 
come is derived from the sale of tangible personal property 
the portion to be allocated to the District shall be such per¬ 
centage of the total of such gross income as the District 
sales bear to the total sales made everywhere during the 
year; and that for the purposes of that Regulation the 
phrase “District sales” shall mean the gross receipts from 
all sales principally secured, negotiated or effected by own¬ 
ers, employees, agents, officers and branches of the corpora¬ 
tion located in the District; and that the phrase “total 
sales” shall mean the gross receipts from all sales, Regula¬ 
tion 10-2(d) (l)a. 

As a result, there is now no provision dealing specifically 
with the precise problem here presented namely, so- 
20 licitation of business in the District and the passage 
of title without the District. Thus the Commission¬ 
ers, under Section 2 of Title X of the Revenue Act of 1947 
(Code Supp. VII, sec. 47-15S0), directing them to determine 
the portion of income derived from such sales subject to tax, 
have determined that all of it is subject to tax. This does 
not seem to have been the intention of Congress. 

It is the function of the Commissioners to determine the 
taxable portion, and the function of the Assessor to apply 
the formulas prescribed by the Commissioners, which in his 
opinion ought to be applied. Since no such regulation or 
formula has been designated, it seems that this Board, 
under the authority conferred upon it by the statute creat¬ 
ing it, D. C. Code 1940, sec. 47-2403 to cancel or reduce as¬ 
sessments, has the power and duty, under the circumstances, 
to prescribe a formula applicable to this case. 

This Board, faced with a somewhat similar situation 
under the 1939 Act, in the case of Weaver Brothers, Xo. 491, 
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prescribed a method for allocating income. This is an ap¬ 
propriate occasion to do likewise. 

The formula prescribed by the Commissioners and in 
force during the period from November 28, 1947 until after 
the 1948 amendment of the statute, is reasonably appro¬ 
priate to the situation here presented. Accordingly, the 
Board finds that one-half of the sales to District customers, 
other than sales made through the factors, is subject to the 
District of Columbia tax. 

In reaching this conclusion, it has not been overlooked 
that many of the orders from Safeway Stores, Inc., came to 
petitioner’s Baltimore office directly by mail and without 
specific solicitation on behalf of petitioner. However, they 
were to a substantial extent induced or promoted by the 
sales manager of petitioner’s Baltimore division on his 
monthly or semi-monthly trips into the District. There was 
no evidence upon which a segregation of sales to that cus¬ 
tomer so induced from those not so induced could be 
based. 

21 Consideration has been given to the effect of the 
1948 amendment to the 1947 Act. This amendment 
does not afford petitioner immunity from the tax. As above 
stated, in order that there may be excluded from taxation 
the commercial activity of a corporation in the District, It 
is necessary that during the taxable year it have neither an 
office, warehouse or other place of business in the District, 
and that it have no officer, agent or representative having 
office or place of business therein during the taxable year. 

Passing by the question of whether the petitioner main¬ 
tained one or more warehouses in the District, it is sufficient 
to say that the so-called factors were undoubtedly in fact 
and by the expressed intention of the parties, agents of pe¬ 
titioner, and that they did have places of business in the 
District, and there is no showing that they were independent 
brokers. 

The immunity from taxation which is conferred by the 
1948 amendment, Code Supp. VII, secs. 47-1551-c(h), 
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47-1580, is lost when a corporation has an agent, etc., not 
only as to the merchandise sold by such agent, but as to all 
merchandise sold in the District under circumstances which, 
in the absence of the amendment, would properly be con¬ 
sidered as giving rise to income taxable by the District. It 
follows that petitioner is liable for all sales to District of 
Columbia customers, subject, however, to apportionment as 
above set forth, with reference to the merchandise title to 
which passed without the District. 

There is no doubt that the sales made through petitioner’s 
factors, amounting to $37,666.80 were wholly District of Co¬ 
lumbia transactions. The merchandise was sold from stock 
in the District by agents of the petitioner. They are not 
affected by the 1948 amendment. 

It will perhaps serve a useful purpose briefly to review 
some cases that have been decided by the Board under the 
1947 Act as amended by the Act of 1948. 

In Xorth Lubec Manufacturing and Canning Company, 
Xo. 1238, and Atlantis Sales Corporation, Xo. 1233, 
22 the petitioners were found to have maintained ware¬ 
houses in the District, within the meaning of the 1948 
Act, and did not appear that title to any of the goods had 
passed without the District. It was held that the amounts 
of all sales to District customers were subject to the tax. 

In Owens-Illinois Glass Company, Xo. 1215, the Board 
found that although petitioner through its agents, solicited 
sales in the District, it did not have an agent having a place 
of business in the District, or a warehouse in the District. 
It was held that its sales to District customers were not sub¬ 
ject to the tax. 

Decision will be entered under Buie 30, in accordance 
with the foregoing. 

Lawrence Koenigsberoer, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 

**•••••••• 
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23 Filed Oct 12 1951 

Decision. 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, and of the 
computation filed herein by petitioner under Rule 30, and 
concurred in by respondent, by their respective attorneys, 
it is, by the Board, this 12th day of October, 1951, 

Adjudged and Determined : 

1. That the assessment of franchise tax for 1948 against 
petitioner, Lever Brothers Company, a corporation, herein 
appealed from, be, and it is hereby, reduced from $4,115.85, 
plus $416.34, a total of $4,532.19 to a tax of $2,087.10, plus 
$211.13 interest thereon, a total of $2,298.23. 

2. That petitioner is entitled to a refund of $2,028.75 tax 
and $205.21 interest, a total of $2,233.96, with interest 
thereon at the rate of 4 per centum from December 22, 1950 
to June 8, 1951, and from the date of this decision until the 
date of such refund. 

23a Filed Sep 13 1951 

Motion to Amend Findings of Fact and Conclusions of Law. 

Comes now the respondent, by its counsel, and moves the 
Board to amend its findings of fact and conclusions of law 
in the following respects: 

1. Amend Finding 2, beginning with the fourth sentence, 
to read as follows: 

“The sales manager of the Baltimore division did not 
live in the District and did not have an office or other place 
of business in the District. Some of the salesmen lived in 
the District, and one lived in nearby Maryland. These sales¬ 
men did not ever go to the Baltimore office. They used their 
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apartments or houses in the District for making out re¬ 
ports to the Baltimore office, for receiving mail and mes¬ 
sages from the Baltimore office, and for other purposes in 
connection with their employment by petitioner in the Dis¬ 
trict of Columbia. Two of the salesmen living in the Dis¬ 
trict during 194S were furnished automobiles by petitioner. 
Although these automobiles were registered in Maryland 
the salesmen were allowed to keep them in front of or near 
where they resided in the District.” [Tr. 62-65.] 

2. Amend the conclusions of law bv adding thereto the 
following: 

“3. During the year 194S petitioner maintained ware¬ 
houses in the District and had agents and representatives 
having offices and other places of business in the District, 
and it was engaged in a “trade or business” in the District 
during the taxable vear 194S as that term is defined in Sec. 
4(h) of the District of Columbia Income and Franchise Tax 
Act of 1947, as amended.” 

23b The grounds of this motion are: 

(a) As to the amendment of Finding 2. —The undisputed 
facts with respect to petitioner’s salesmen who lived in the 
District are highly material and relevant to a proper de¬ 
cision of the case. The Board’s omission of these facts, 
which obviously led the Board to erroneously place sales¬ 
men who lived in the District in the same class as those who 
did not, and then conclude that none of the salesmen “had 
any office or place of business in the District”, is clearly 
erroneous and should be corrected. 

(b) As to the amendment of the conclusions of law .—The 
conclusion of law requested above is clearly supported by 
the findings of fact and the memorandum opinion. Such a 
conclusion of law is essential since the assessment was based 
upon the determination by the Assessor that petitioner was 
engaged in a “trade or business” during the taxable year 
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within the meaning of the statute involved, as amended, and, 
also, because the Board’s governing statute and the ap¬ 
plicable decisions require that a conclusion of law in this 
regard be made. See Sec. 47-2403, D. C. Code, 1940, Sagi¬ 
naw Broadcasting Co. v. Federal Communications Commis¬ 
sion, 68 App. D. C. 282, 96 F. 2d 554, cert. den. 305 U. S. 
613; Johnson Broadcasting Co. v. Federal Communications 
Commission, 85 U. S. App. D. C. 40, 175 F. 2d 351, and com¬ 
pare Kellelier v. Commissioners, 94 F. 2d 294 (CA 9, 1938). 
# #•*••«••• 

24 Filed Oct 4 1951 

Answer to Motions for Further Hearing and to Amend 
Findings of Fact and Conclusions of Law. 

*#•••••••• 

25 2. As to the motion to amend the findings of fact 
and conclusions of law, the motion is not for a rehear¬ 
ing and for a different determination. It seeks only a re¬ 
statement of an unsatisfactory determination in terms more 
acceptable to the District. 

The motion suggests changes in considered and plainly 
stated rulings of the Board. We see no purpose in such 
further proceedings before the Board. The parties are 
entitled only to the considered judgment of this Board 
which they have received. If there is any objection to the 
Board’s findings and conclusions (Petitioner for reasons 
stated in its brief, does not agree with the conclusions of 
the Board), the appropriate place to express disagreements 
is as the District plainly intends, before the Court of Ap¬ 
peals. The procedure is plain. See Rule 31 of this Board. 
There seems no reason for these interim motions. 

Further, the particular proposed findings are mislead¬ 
ing since they attempted to turn the salesmen’s homes into 
offices contrary to the record, to the general understanding 
of the terms, and to the purpose of the statute. In addi- 
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tion, the record does not support the findings suggested. 
See point 3 at pages 14 to 16 of Brief for Petitioner. Thus, 
salesmen were instructed to make out their reports “as 
they go along” and not usually at home (T. 61, 62). The 
“use” of their homes for purposes connected with business 
was purely incidental and this would be obscured by the 
proposed amended findings. 

26 The record and findings are sufficient to permit 
adequate review at the behest of either party or of 
both. Judgment should be entered without further ado. 

**•••••••• 

28 Filed Oct 11 1951 

Order on Respondent’s Motion to Amend Findings of Fact 

and Conclusions of Law. 

Upon consideration of respondent’s motion to amend 
Findings of Fact and Conclusion of Law, filed September 
13, 1951, it is, by the Board, this 11th day of October, 1951, 

Ordered: 

1. That Finding of Fact Number 2, is hereby amended 
bv adding thereto the following: 

“The salesmen were allowed to keep in front or near their 
homes, petitioner’s automobiles which were assigned to 
them for their use. 

“They did not ever go to the Baltimore office. If they 
followed their instructions, they made out their daily re¬ 
ports as they w’ent along. They might have used their homes 
for making out reports. 

“They communicated with the Baltimore office in writ¬ 
ing, for a number of purposes, including asking permis¬ 
sion to use the car for personal driving, to get a day off, or 
to quicken delivery of an order.” 

2. In other respects said motion is hereby overruled. 

#•••••••** 
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IL 

EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
AND PROCEEDINGS. 

31 PROCEEDINGS 

• •••#•••#* 

33 The Board: 

• ••••••*## 

What averments of the petition do you admit? 

Mr. Cheatham: The allegations contained in paragraphs 
1, 2, and 3, and those contained in paragraph 4 except for 
the last sentence; the allegations contained in paragraphs 
6-A and B, except in B I deny the words “none of which 
was located within the District of Columbia.” 

The District denies the remainder of the petition. 

Howard M. Bradbury was called as a witness by and on 
behalf of the petitioner and, after having been duly sworn, 
v.as examined and testified as follows: 

34 Direct Examination 

By Mr. Freeman: 

Q. Mr. Bradbury, will you state your full name? A. 
Howard M. Bradbury. 

Q. Are you connected with the Washington Wholesale 
Drug Exchange? A. Yes. 

Q. In what capacity? A. I am president and general 
manager. 

(). And the Washington Wholesale Drug Exchange, Inc., 
as its name indicates, is a wholesale drug house? A. That 
is right. 

Q. Do you know how many such wholesale drug houses 
there are in the District of Columbia? A. There are two 
others. 

Q. Do you know their names? A. Yes, one is the H. B. 
Gilpin Company and the other is the District Wholesale 
Drug Corporation. 
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Q. Are vou familiar with the methods bv which vour firm 
handles the products of the Pepsodent Division of Lever 
Brothers? A. Yes. 

35 Q. I show you attached to that, also, a form of 
Pepsodent wholesale factor appointment with the 
Pepsodent Division of Lever Brothers Corporation, 

36 entered into on the 10th day of July, 1944, and ask 
you whether you signed that agreement? A. Yes, I 

did. 

Mr. Freeman: If it please the Board, I would like to have 
this marked as an exhibit. 

The Board: Mark it 1 in evidence. 

(Factor’s Agreement referred to marked Petitioner’s Ex¬ 
hibit Xo. 1 and received in evidence.) 

By Mr. Freeman: 

Q. Mr. Bradbury, you have been operating under that 
factor agreement since 1941; have you not? A. That is 
right. 

Q. In the course of your business, have you received visits 
from salesmen from the Pepsodent Division of Lever 
Brothers ? A. Oh, yes. 

Q. And that was true in the year 194S? A. Oh, yes. 

##***#**## 

Q. During the year 1948 when a salesman visited you, 
what was the nature of the conversation that he had 

37 with you about Pepsodent products? A. Well, he 
wouldn’t normally come to me. He would go to the 

buyer. 

If there was a problem such as the introduction of a new 
combination package or something of that kind, he might 
come to me and then I would take him to our sales manager, 
who would arrange with him to have our salesmen go 
through the promotion of sales of the stuff. 

Q. Are you familiar with the method for ordering Pepso¬ 
dent products under this factor arrangement? A. Yes, that 
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would be under the duties of our buyer, who would give the 
salesman for the Pepsodent Company an order for our 
wants, the quantities needed of the various products. 

If there wasn’t a salesman calling and we needed the 
merchandise, it would be ordered by mail. 
###••*•*#* 

38 By Mr. Freeman: 

Q. In 1948 did your firm buy from the Pepsodent Division 
of Lever Brothers in addition to Pepsodent products some 
soap products? A. Yes, we did. 

Q. Were those soap products purchased by you from the 
Pepsodent Division under the factor plan or apart from the 
factor plan? A. Apart from it. 

Q. Xow, what is the difference between it? What is the 
difference in your handling of the products you bought from 
the Pepsodent Division, that is, the Pepsodent products as 
opposed to soap products that you bought also from 

39 the Pepsodent Division? A. There is no difference 
in our handling of them except when paying for 

them— 

• #*•***#** 

Q. Xow, when you say except for paying for them, how 
do you pay for the soap products that you purchase? A. 
Well that is paid for bv invoices as rendered by Lever 
Brothers, which invoices cover shipments. 

• •*•••••#* 

By Mr. Freeman: 

Q. Xow, in the case of Pepsodent products under the fac¬ 
tor agreement, what is the arrangement with respect to 
those products? A. In that case, a factor memorandum 
bill is sent to us to cover the merchandise as indicated by 
that that the Judge has in his hand (indicating Petition¬ 
er’s Exhibits Xos. 2. 3, and 4). 

The payments, however, are made monthly after an 

40 inventory has been taken by us on a form supplied 
by the Pepsodent Division of Lever Brothers, which 
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form after we filled it out goes to the office of Lever Broth¬ 
ers. From it an invoice is rendered for the merchandise 
sold and that is the bill that is paid by us. 

• *•*••*•*# 

Q. Will you explain the documents? A. Yes, I will be 
glad to. 

Mr. Freeman: First of all, let this be marked for identi¬ 
fication. Do you object to it being in evidence, Mr. 

41 Cheatham? 

Mr. Cheatham: I have no objection to this. 

The Board: Mark them in evidence. 

(Papers referred to were marked Petitioner’s Exhibits 
Nos. 5, 6, and 7, and received in evidence.) 

By Mr. Freeman: 

Q. Now, Mr. Bradbury, would you explain wffiat these 
three documents which have been marked Petitioner’s Ex¬ 
hibits Nos. 5, 6, and 7, are for? A. I will have to start 
with No. 7. 

The Witness: Starting with Exhibit No. 5, we have what 
is headed ‘‘Factor’s inventory to the Pepsodent Division, 
Lever Brothers, Chicago.” 

It states that inventory is to be taken on December 15, 
1948. 

By Mr. Freeman: 

Q. Did you take inventory on that date? A. Yes, we did. 
The inventory of the varied Pepsodent products in our stock 
was counted and listed on this form. 

Q. Is that Petitioner’s Exhibit No. 5? A. That is right. 
It is to the nearest full dozen. Loose lots were not counted. 
Q. Then, what did you do with that information, 

42 Mr. Bradbury? A. That information was mailed to 
the Pepsodent Company. 
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The Board: You mean to Lever Brothers, Pepsodent Di¬ 
vision? 

The Witness: That is right, to the Pepsodent Division 
of Lever Brothers. That was mailed to their office. 

By Mr. Freeman: 

Q. At what point? 

**###•##*# 

A. We mailed it to Chicago, sir. 

Xow, we next come to Petitioner’s Exhibit No. 6— 

**#*###*•• 

What we have in Petitioner’s Exhibit No. 6 is a totaliza¬ 
tion of the items on the inventory report. 

Bv Mr. Freeman: 

m 

Q. Who makes that? A. That is made by Lever Broth¬ 
ers, or Pepsodent Division of Lever Brothers, for the pur¬ 
pose of arriving at the value of the merchandise sold by us 
during the period of one month. 

43 The Board: You simply convert the merchandise 
into dollars? 

The Witness: That is right. 

By Mr. Freeman: 

Q. May I examine further on Petitioner’s Exhibit 6? 
Does this sheet show the amount of inventory you had at the 
last inventory you took? A. Yes. 

Q. And it shows the amount of goods received in the in¬ 
terim? A. Right. 

Q. Then, it shows the inventory you had left? A. That 
is right. 

Q. And from that they deduct the difference between 
what you had originally, and received, and what you had 
left, and the rest of it is what you sold? A. That is right. 

Q. And they bill you for that? A. That is resolved in 
dollars and cents; that is right. 
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Q. Now, as far as Petitioner’s Exhibit No. 7 is con¬ 
cerned, what is that? A. Well, Exhibit 7 is an itemized list¬ 
ing of the merchandise sold during the period. 

Q. And those figures are taken off Exhibit 6? A. That 
is right, they are taken from Exhibit 6. 

44 , Q. Does Exhibit 7 constitute the bill which is made 

to you? A. That is the bill, and that is the bill we 

pay. 

Q. I notice that on the face of Exhibit 7 there is a rubber 
stamp with notations filled in. Was that rubber stamp 
on there when you received it from Lever Brothers? A. 
No, that is our notation record of payment, giving some 
interoffice details, a voucher number which corresponds to 
the check, the amount of the invoice, the deduction of pur¬ 
chase discount or cash discount of one percent, and the 
total amount of the disbursement and the date paid, Janu¬ 
ary 5, 1949. 

Q. And Exhibit 5, Exhibit 6, and Exhibit 7 are typical 
of the way these transactions were handled not only in De- 
cember, 194S, but throughout that year? A. That is right. 
***••*•••• 
The Board: How often in the course of a year do these 
transactions take place? 

The Witness: Every month. 

##*•*••••• 

45 Mr. Freeman: 

«*#••••••• 

If it please the Board, it is stipulate that the sheet, 
which I now hand to the reporter, is an accurate sum¬ 
mary of the amounts of inventory and sales during the year 
194S for the three wholesale drug factors of the Pepsodent 
Division of Lever Brothers during the year 194S, and I ask 
that it he admitted into evidence. 

(Summary referred to marked Petitioner’s Exhibit No. 
8 and received in evidence.) 
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The Board: This, of course, does not give the total vol¬ 
ume for any of these factors? 

Mr. Freeman: No, it is the average monthly—you can 
find the total volume as to sales by multiplying by 12, 

46 because the actual average figure is, of course, arti¬ 
ficial. It isn’t a true average. So, under the total 

under the heading “Sales,” for example, in Mr. Bradbury’s 
company, $1,770.69—multiply that by 12 and that will be 
the total for the year. You multiply the total of the three 
sales columns by 12 and you get the total, I believe, which 
is listed in the return. 

The Board: Do you so stipulate? 

Mr. Cheatham: I stipulate, yes, sir. 

Mr. Freeman: Mr. Cheatham has also asked me to state 
that it is agreed that Exhibit 6 is typical of the forms of 
report which are made and which we have a number of 
copies here. 

The Board: For this company here or for the other com¬ 
panies also? 

Mr. Freeman: For the other two companies also. 

Mr. Cheatham: Yes, and they were used, if I may add 
to that, as the basis for this sheet of statistics for the 
monthly average. 

w cr* 

Mr. Freeman: That is right. We have all of the reports 
in the form of Form 64, the three factors, for the year 1948. 

The Board: Very well, and all the requisitions, the in¬ 
ventories, and the bills were the same for all three factors, 
that is to say, Exhibits 5, 6, and 7. 

Mr. Freeman: They are typical. 

47 The Board: Were used by all three factors? 

Mr. Freeman: That is right. 

Mr. Cheatham: Yes. 

The Board: Is there any agreement that the other fac¬ 
tors also used contracts and assignments similar to Ex¬ 
hibit 1? 

Mr. Freeman: May we stipulate that? 
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Mr. Cheatham: 1 think we may stipulate that. I have 
seen similar contracts, or I might say identical contracts. 

The Board: All right. 

#*#*•**•** 

Q. Now, you have salesmen selling to various retail drug 
outlets; do you not? A. That is right. 

Q. And in the course of their sales to the retail druggists, 
do they have an order blank on which they take or- 

48 ders? A. Yes, they do. 
********** 

(Order blank form marked Petitioner's Exhibit No. 9 and 
received in evidence.) 

By Mr. Freeman: 

Q. Now, when your salesman goes to a retail drug store, 
what procedure does he go about to enter the orders he re¬ 
ceives from that drug store? A. He writes them on this 
triplicate form. That yellow sheet is the top and the orig¬ 
inal— 

Tlie Board: Mark that. 

(Paper marked Petitioner’s Exhibit No. 10, and received 
in evidence.) 

The Witness: Whether the order be taken by a salesman, 
or whether it be taken over the telephone, as most of our 
orders are, the procedure is identical. These are in tripli¬ 
cate. There are two sheets of carbon that make three im¬ 
pressions. 

The Board: And together they make up Exhibits 9 
and 10? 

49 The Witness: That is right. 

Now, this top sheet (Exhibit No. 10) goes to the 
retail druggist after the order has been filled and priced up. 

The Board: You mean filled or the order sheet com¬ 
pleted? 

The Witness: The order sheet completed, filled, and the 
goods delivered with this invoice—it becomes an invoice. 
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Bv Mr. Freeman: 

Q. Exhibit 10 becomes an invoice? A. That is right. It 
is the top copy, yes. 

The center sheet, the white sheet, Exhibit 9, becomes an 
office record, a work sheet, showing all the transactions 
with the retailer. 

This blank yellow sheet is for the purpose of figuring the 
commissions for the salesmen, and so on. 

Q. Now, Mr. Bradbury, if there is a gross or a dozen 
Pepsodent tooth paste ordered, how is that entered? A. 
On sheet No. 10. It is entered and the impression of it goes 
through to the other sheets. 

Q. And if there is a gross of Life Buoy soap, how is that 
entered? A. That would be entered on the next one. 

The Board: What kind of soap? 

Mr. Freeman: Life Buoy. 

By Mr. Freeman: 

50 Q. Suppose it was Bromo Seltzer. A. That would 
be on another line. 

The Board: Was that made by Lever? 

Mr. Freeman: No. 

The Board: In other words, orders, no matter by whom 
they are manufactured, are entered on the same sheet? 
The Witness: That is right. 

By Mr. Freeman: 

Q. Is it also true, Mr. Bradbury, that the orders are 
entered on those sheets regardless of whether you hold the 
stock under a factor agreement or whether you own it in 
your own warehouse? A. Absolutely. 

*%#**•••** 

By Mr. Freeman: 

Q. Are your retail druggist customers advised that your 
Pepsodent stock is held under a factor agreement? A. 
They are not. 


I 
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Q. Now, bow large a warehouse does Washington 

51 Wholesale Drug Exchange have? A. We have 
40,000 square feet on two floors. 

Q. And that warehouse is at 33 N Street, Northeast? A. 
That is right. 

Q. Of that 40,000 square feet of warehouse space, how 
much would you estimate Lever Brothers, Pepsodent Di¬ 
vision, stock is held under the factor agreement? 

• ••••••••• 

A. We estimated it by measuring the present stock, since 
we have no way of going back to 1948, and found it to be 
approximately 75 square feet. 

Q. Is it your best recollection that in 1948 it would have 
been about the same? A. We believe it would have been 
about the same. 

The Board: Is that vour own warehouse? 

The Witness: Yes, sir, it is. 

By Mr. Freeman: 

Q. Does Lever Brothers have any interest in the 

52 stock or the debt, if any, of the Washington Whole¬ 
sale Drug Exchange? A. No. 

Q. Does Lever Brothers have any interest in title of the 
warehouse by way of mortgage or otherwise owned by the 
Washington Wholesale Drug Exchange? A. No. 

Q. How much business did you do in all lines during the 
year 1948? 

• •#••••••• 

A. In 1948 it was a bit over 4% million. 

Q. Do you receive— 

The Board: You can lose a Pepsodent account and still 
not go out of business? 

The Witness: Yes, sir. I wouldn’t want to lose it, 

53 though. It is $20,000 a year in sales. 
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By Mr. Freeman: 

Q. Is your method of handling the factor’s stock of Pep- 
sodent products, except for the item of the time of pay¬ 
ment, in any way different from the way you handle prod¬ 
ucts in your warehouse that you own and sell to the re¬ 
tailer? 

*###*••••• 

A. The only other difference not mentioned was the in¬ 
ventory that we take each month. In every other respect 
it is the same. 

The Board: Now, when you inventory your own stuff at 
the end of your fiscal year, or the middle of your fiscal year, 
do you exclude or include the Pepsodent stuff? 

The Witness: The Pepsodent products are deleted from 
the annual inventory at the advice of our outside auditors. 
• •*•••••*# 

54 Q. As a Washington wholesale drug house, are you 
familiar with the sales solicitation methods of your 

two competitors? A. Yes, they are comparable to our own. 

Q. You have seen their order forms? A. I have seen 
them, yes, I have. 

Q. Do you know that they handle Pepsodent products in 
the same way, and their other products, as you do? A. Yes, 
sir. 

55 Cross Examination 

By Mr. Cheatham: 

Q. Mr. Bradbury, the agreement designated Petitioner’s 
Exhibit 1, which was in force and effect during 1948, was 
carried out in so far as the activities between your house 
and Lever Brothers, Pepsodent Division, was it not? That 
is, all of the commissions, and so forth, that are set forth in 
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the agreement, you received as per the agreement? A. That 
is right. 

Q. And all other activities? A. That is right. 

• ••••**•#* 

56 Q. Mr. Bradbury, in reporting your income, did 
you include in gross income to your concern the total 

sale price of the Pepsodent products, or did you only in¬ 
clude the commissions that you received for handling the 
Pepsodent products? A. We reported the gross sales. 

Q. In your income tax return? A. Yes. 

Q. Did you take any deduction for the amount that you 
sent in to Pepsodent? 

The Board: Wait a minute. I am going to exclude that 
upon the ground that it violates the best evidence rule. If 
you can get that return. 

Air. Cheatham: I have the return. 

The Board: Produce it and let it speak for itself. 

By Mr. Cheatham: 

Q. I show you, Mr. Bradbury, the corporation franchise 
tax return for the calendar vear 194S for the Washington 

o 

Wholesale Drug Exchange, 33 N Street, Northeast, Wash¬ 
ington, D. C. Does that bear your signature? A. Yes, it 
does. 

57 Q. Could you by further examination of that re¬ 
turn answer the question just propounded? A. Well, 

I can state that in this $4,258,798.72, which I had already 
testified to as being somewhat in excess of 414 million, that 
in that sum there is the sales of Pepsodent products. We 
wouldn’t have segregated them. 

Q. That is the total gross sales? A. That is right. 

Q. Now, is that figure, which you just stated, in a col¬ 
umn headed “Within the District” opposite Item 1? A. 
This gross sale? 

Q. That is right; yes, sir. A. Yes, that is in there. 

Q. Now, could you answer the second portion of the 
ouestion as to did you take a deduction for the amount that 



39 


you forwarded the Pepsodent Company, or Pepsodent Di¬ 
vision of the petitioner? A. I feel sure that this is in the 
cost of the goods sold, what we paid the Pepsodent Com¬ 
pany is in the $3,924,953.88, which account would show this 
Schedule B. 

The Board: Let me ask you this: 

If that is the case, you testified a few minutes ago that 
you deleted the Pepsodent stock from your closing inven¬ 
tory. 

The Witness: That is right. 

The Board: Well, now, in view of the fact that 
5S you treated these Pepsodent sales like other sales, 
should or should not the Pepsodent stock have been 
deleted from your inventory, and was it? I mean so far as 
the return is concerned. 

The Witness: It was added in a different account as a 
debt. Unfortunately, I would have to have my accountant 
here to answer these questions. 

The Board: If you can’t answer the questions, it is no 
disgrace to say “I don’t know.” 

The Witness: I just am not sure. 

I do know that I have a 1948 inventory sheet from which 
we have deducted from inventory. 

The Board: Well, that was the basis of your answer to 
my previous question. 

The Witness: Yes, that is right. 

The Board: But you don’t know, or do you, how that 
was treated in the closing or opening inventory as shown 
on your income tax return? 

The Witness: No, I do not know. 

The Board: All right, then, the answer is you don’t know. 

The Witness: I don’t know. 

By Mr. Cheatham: 

Q. Mr. Bradbury, would you say that the difference be¬ 
tween the amount included opposite line 1 on your return 
and the amount included in the amount shown on line 2 rep- 
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resent the full amount of all commissions that were 

59 received for the handling of Lever Brothers Pepso- 
dent products during 1948? 

• •••••••## 

The Witness: Yes. I feel that the gross sales, which are 
Item 1, and the cost of goods sold, which are Item 2, in¬ 
clude first the gross sales of the Pepsodent products and 
Item 2 would include the cost of those Pepsodent products 
sold. 

The Board: But do you know that as a fact, or is that 
just an assumption? 

The Witness: Well, I am sure about the sales being in 
there. 

The Board: All right. 

The Witness: That much I do know, because I am in 
touch with that. 

The Board: And you think as a matter of good bookkeep¬ 
ing, if that is the case, that the cost should also include the 
Pepsodent items? 

60 The Witness: They would be there, because the 
disbursing clerk reports to me quarterly the total 

purchases of everything we buy and pay for in the way of 
merchandise. Then, of course, there is another report of 
expenses. I am not an accountant, but I do keep my finger 
on the business and I know for a fact that the sales are 
definitely in it because I keep that myself. 

The Board: Well, if the sales were in and the Pepsodent 
purchases were not affected somehow, the result would not 
be true, would it? 

The Witness: I didn’t get that. 

The Board: I say, if the Pepsodent sales were included 
in the sales and there was no compensating item to show the 
cost of those sales, you would probably be out of propor¬ 
tion. 

The Witness: That is what I am going by. I am sure 
that the disbursing clerk would have reported to me that 
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this eleven hundred and some dollars we paid for the De¬ 
cember business would definitely be in this sum here. 

The Board: Unless it showed up somewhere, you would 
be selling something that cost you nothing. 

The Witness: That is right and that would make us a 
false profit. 

The Board: How do you spell that? 

The Witness: P-r-o-f-i-t. We would be paying income 
tax on monev not due us and it doesn’t make sense. 

By Mr. Cheatham: 

61 Q. Then, would you say it is true that the differ¬ 
ence between the proportion included in those two 

figures would exempt the commission that you received 
from handling Lever Brothers’ Pepsodent products? A. 
Oh, yes, that is in there. 

• •••••••*• 

The Witness : There is a gross profit figure that is shown 
as the difference between the two sums, three hundred and 
thirty-some thousand dollars. Our commission for selling 
Pepsodent is in that $333,000. 

By Mr. Cheatham: 

Q. Mr. Bradbury, then the difference as Item 1 pertains 
to Lever Brothers and as Item 2 pertains to Lever Brothers 
does represent the commission paid you by Lever Brothers 
for handling the Pepsodent products? A. Yes, it does. 

*•*•••••** 

62 (Respondent’s Exhibit A, previously marked for 
identification, was received in evidence.) 

Redirect Examination 
By Mr. Freeman: 

Q. Now, Mr. Bradbury, in preparing the income tax 
return, the corporation franchise tax return, which is Ex- 
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Mbit A, do you include in gross income all sales made to 
retail druggists? A. Yes, we do. 

Q. And that includes Pepsodent products as well as other 
products? A. That is right. 

Q. And in your deductions for business expenses and 
cost of goods sold, do you include the amount— 

The Board: Wait a minute, now. Business expenses and 
cost of goods sold are not the same thing. Which are you 
talking about? 

Mr. Freeman: I don’t know, Your Honor. I haven’t the 
form. I thought that I might cover it. 

By Mr. Freeman: 

Q. In your Item 2, cost of goods sold, do you include the 
amounts that were paid during the year to Lever 

63 Brothers pursuant to disbursements on bills such as 
Plaintiff's Exhibit 7? A. Yes, we do. 

********** 

The Board: Mr. Bradbury, who carries the insurance on 
this Pepsodent stuff? 

The Witness: I believe the contract states that Lever 
Brothers does, but I would have to read it to make sure. 
The Board: Which contract, Petitioner’s Exhibit 1? 
The Witness: Yes. 

The Board: I don’t care what the contract reads. I can 
read it for myself. 

Who carries the insurance? 

The Witness: Well, I expect that we do. I have placed 

the insurance myself on the entire inventory and have never 

made a segregation of any Pepsodent products. 

The Board: Do vou know whether Lever Brothers has 

•/ 

a separate insurance policy of its own covering its products 
in your warehouse? 

The Witness: I do not know that they do. 

The Board: Now, does your insurance cover ex- 

64 presslv goods of others on consignment in your 
custody, if you know? 
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The Witness: Well, I feel that it does. I can describe the 
method that I use in placing the insurance. 

After the inventory is taken each year, I study— 

**•••**••• 

The Witness: It has been my habit after the inventory 
is figured up, as it is early each spring, to review our fire 
insurance situation. In the event that the inventory has 
gained appreciably—let us say that it was $800,000 the 
previous year and is now $820,000—I would have $18,000 
more insurance placed, as we have to be within what is 
known as the 90 percent clause. That is done every year. 

The Board: Would you make any deduction for the Pep- 
sodent merchandise, I mean, in the inventory? 

The Witness: Your Honor, the Pepsodent merchandise 
is out of that inventory that I used for the purpose of 
placing that insurance. 

65 The Board: That is all I want to know. 

Now, what do you understand by the term “del credere 
factor”? 

The Witness: Your Honor, it goes back many years be¬ 
fore the passage of this controversial fair trade bill. It was 
an attempt on the part of some manufacturers to follow 
through on the ownership of their products to the point 
where they reached the retailer. 

The Board: In other words, so they could control the 
price? 

The Witness: That is right, Your Honor. 

It included a factorship of this nature as a rule, and I 
can recall an instance of a similar del credere plan, namely, 
Coty & Company, wherein they sent us lists periodically of 
persons we may not sell the Coty products to. It was ex¬ 
tremely difficult to follow through on. I finally lost the 
Coty line. 

The Board: Well, is this a fair statement: That the del 
credere system was a method by which the manufacturer 
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could keep control of the goods for prices, handling, how 
they were held, and to whom they were sold, up until the 
very moment that the factor sold them? 

The Witness: That is right. 

The Board: Now, who took the credit risk? 

The Witness: Sir? 

The Board: If you, for example, sold to a dealer 

66 and he didn't pay his bill, whose loss was that? 

The Witness: It was our bad debt loss. 

The Board: So in effect you guaranteed the account? 

The Witness: That is right. For that I would pay the 
commission of the discount upon the merchandise. 

• #•••**••• 

Further Redirect Examination 

By Mr. Freeman: 

Q. Does Lever Brothers ever send you lists of people 
you can’t sell Pepsodent products to? A. No. 

Q. Now, in the case of a good many of your products 
that you have not on a factor plan, do you receive sugges¬ 
tions as to resale prices? A. Yes, we have suggested re¬ 
sale prices. 

Q. Do you receive such suggested resale prices from the 
Pepsodent Division? A. Yes, there are suggested prices. 

Q. Are those suggestions regarded by you in your opera¬ 
tion any differently from the suggestions which are given 
you by people who are not operating under factor agree¬ 
ments with you? A. No, we treat them all alike. 

• ••••*#••• 

67 Mr. Freeman: I would like to offer a stipulation 
that Mr. Bradburv was called as a witness bv agree- 

ment between Mr. Cheatham and myself. The method of 
selection of him as a typical witness was that I told Mr. 
Cheatham that it would be agreeable to me for him to select 
anyone from any of the three factors, and he selected Mr. 
Bradbury as the president of the largest of the three 
factors. 



The Board: I don’t think that is important, do you? 

Mr. Freeman: I think it shows it is objective evidence, 
that Mr. Bradbury’s evidence is typical. 

Mr. Cheatham: If Your Honor please, may I add to that 
that I wish any objection that I made to Mr. Bradbury’s 
testimony to also be applied toward any inference that 
might be made out of this statement as to what others 
would testifv to. 

The Board: I think that is fair, don’t you, Mr. Freeman? 
Mr. Freeman : I didn’t catch that; would you read it? 
(Thereupon, Mr. Cheatham’s statement was read by the 
reporter.) 

Mr. Freeman: I think that is quite right. I agree to 
that. 

• #••••*••• 

68 James I. MacIntyre was called as a witness by 
and on behalf of the petitioner and, after having been 

dulv sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Freeman: 

Q. Will you state your full name, Mr. MacIntyre? A. 
James I. MacIntyre. 

Q. What is your residence? A. 4647 Marble Hall Road, 
Baltimore 12, Maryland. 

Q. In what capacity are you employed by Lever 
Brothers? A. Division sales manager. 

Q. Where is your office? A. Baltimore. 

Q. In the year 194S, were you concerned at all with Pep- 
sodent products? A. No. 

Q. Your office dealt with the sale of other Lever Brothers 
products? A. Soaps and shortening only. 

«#•••••••• 

69 Q. Now, are you familiar with the method of sale 
of the soap products of Lever Brothers as it operated 

in 194S? A. I believe so; yes, sir. 
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Q. Now, do you have under your supervision a sales 
force? A. Yes, we do. 

Q. Now, in the District of Columbia, who was the largest 
buyer of soap? A. Safeway Stores. 

Q. Who calls on Safeway Stores? A. I do. 

Q. Will you state your method of operation in calling on 
Safeway Stores? A. Well, they buy— 

The Board: Wait a minute. Talk about the way you did 
this business during 194S, not the way you do it today. 

The Witness: They buy regularly every single week. You 
might say they buy the book or automatically—that is, you 
don’t go in actually to sell them. You go in to have them 
replace warehouse inventories. 

70 The Board: I presume they have a schedule and 
just hand it to you? 

The Witness: No. As a matter of fact, they mail the 
order to me. They very seldom give me an order. I go in 
to see them—well, I might every two weeks or once a month 
—at indefinite times, and only when we have a change in 
sales plan. It may be a premium offer or a coupon cam¬ 
paign or intensified radio and newspaper advertising that 
I bring to the buyer’s attention with the thought, of course, 
that if there is a normal turnover of a product, such as 250 
cases a week, that because of our activity that we can anti¬ 
cipate that it will be doubled and I suggest to them instead 
of buying normal warehouse turnover to buy extra 
quantities based on what we think they will sell. We have 
a portfolio that shows our advertising programs or shows 
our special offers that may be in effect at a particular time. 

Then, they mail the order to the office and they usually 
mail it—generally, they make it out on a Friday and they 
get it on a Monday. They get shipments every single week. 

It is verv seldom thev do not buv in a week. 

0 1 •> 

Bv Mr. Freeman: 

Q. Now, when you come over, do you make your visits 
to the Safeway buyers on a Friday? A. No, it could be any 
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given day. I might be there Tuesday, Wednesday, or 
Thursday. In fact, you have to make an appoint- 

71 ment with them anyway. They are pretty busy. I 
call ahead and I usually make an appointment on a 

Tuesday—try to tie up a Tuesday call. 

Q. That might be every week, every other week, or every 
month? A. Very seldom is it every week. At the best, it 
is every second week and sometimes only once a month. 

Q. Now, do you have the figures from your office for the 
sales which you made of Lever Brothers soap products to 
Safeway Stores in 194S in dollars? A. In dollars, yes, I 
have a memorandum on that. Their total dollar purchases 
for the year 1948 were $1,222,397.69. 

Q. Now, in addition to Safeway, did you have sales in 
1948 of salesmen calling on other chain stores and whole¬ 
sale grocery houses? A. Yes. 

Q. Do they also operate out of the Baltimore office? A. 
That is correct. 

Q. How many salesmen do you have covering the Wash¬ 
ington area? A. Referring to 1948, three. I might add to 
that we didn’t have three for the entire year. 1948 was the 
year in which we were rebuilding our sales force as a result 
of war conditions and we had three for about six 

72 months of the year and two for the whole year. 

• #•••#*••• 

73 By Mr. Freeman: 

Q. Now, Mr. MacIntyre, I show you what has been 
marked Petitioner’s Exhibit No. 11 for identification, which 
is an order for Surf detergent and which has the Safeway 
Stores, Incorporated, on it and which has typed on it in 
quotes “Title passes on delivery of goods to carrier. Seller 
agrees to prepay freight.” 

Did that form of legend appear on orders received from 
Safeway Stores in the year 1948? 

Mr. Cheatham: If Your Honor please, with respect to 
that particular question and the substance it includes as 
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to where title passes, under the statute in effect in 1948 
it is immaterial whether title passed within or without the 
District and therefore I object to that. 

The Board: I overrule the objection. 

By Mr. Freeman: 

Q. You may answer. A. I cannot answer it. I don’t 
remember definitely whether we did use that terminology 
in 194S. 

• #•••#*••• 

76 Q. In addition to Safeway, you talked about in 
194S having three salesmen part of the year cover¬ 
ing the District of Columbia. What kind of buyers did 
those salesmen call on? A. All classes of buyers. All of 
them sell soap, retail, direct, wholesalers. 

The Board: I take it not small retailers? 

The Witness: Yes, sir, we call on every outlet that will 
sell soap regardless of size or location. 

The Board: Small corner grocery stores? 

The Witness: Yes, sir, down to small papa-mama stores 
where just papa and mama run the stores. 

By Mr. Freeman: 

Q. In connection with those sales, are they made on a 
direct sale basis? A. No, not all; some we sell direct and 
some indirect. 

Q. Will you explain the circumstances in which direct 
sales arc made and in which indirect sales are made? A. 
Well, we call on the one hand on the jobbers who are the 
suppliers for retail grocers and we sell them direct. Our 
men call on them with fair regularity, or anticipate they 
will be in need of soap, or can sell them, and suggest a sale 
to them after taking a stock record of the quantities that 
are now on hand. Based on what they hope to sell or think 
that their salesmen, that is, the jobbing salesmen, 

77 will sell, they will suggest a purchase of assorted 
cases and the salesman then writes the order on a 
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regular direct order form and sends it to Baltimore and 
we ship it to that account. 

Mr. Cheatham: I would like to ask you whether that 
testimony applies to 1948. 

The Witness: It did. 

The Board: Talk about 1948 entirely. 

The Witness: Yes, Your Honor. 

Our other type of sales is the so-called independent 
grocer. I mean by “so-called,” to differentiate him from 
a unit chain store. Our men call on those stores with 
regularity. They have territory assigned to them geo¬ 
graphically set up and they call on those stores with 
regularity when in their estimation they can sell the cus¬ 
tomer an assortment of our merchandise. That is in two 
categories. One category is what we call direct. He buys 
from us direct. The order is taken and sent in to Baltimore 
and we ship direct to that customer, door-to-door delivery. 

The other type of retailer is the indirect, w’ho buys not 
from us but through his wholesaler and we take his order 
and turn it over to the wholesaler, who delivers it to him 
either if that order is large enough or with other mer¬ 
chandise going to the store. 

Those are the different types. 

The Board: They are the so-called papa-mama 
78 stores that come under that category? 

The Witness: Yes. 

The Board: They are too small to handle directly; not 
to solicit, but too small to handle directly? 

The Witness: That is right. It would be too costly to 
deliver two cases. Our minimum requirements are ten 
cases to buy direct. 

By Mr. Freeman: 

Q. And all soap products shipped into the District of 
Columbia pursuant to the solicitation of the Baltimore office 
are shipped from where? A. The Baltimore plant, the 
warehouse. 
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Q. Now, are there some products that are shipped else¬ 
where than from Baltimore? A. Yes, Edgewater, 

79 New Jersey. 

Q. What is shipped from Edgewater? A. Shorten¬ 
ing and until the first of this year our detergent Surf, but 
the— 

The Board: But the sales of those products are handled 
out of Baltimore? 

The Witness: Yes, Your Honor. Shortening is made in 
Edgewater, not in the Baltimore plant. 

The Board: I mean the soliciting of sales and so forth. 
The Witness: That is out of the Baltimore office, yes, 
Your Honor. 

The Board: To the different points of shipment? 

The Witness: That is correct. 

By Mr. Freeman: 

Q. In 1948 did Lever Brothers’ soap division have any 
office or place of business in the District of Columbia? A. 
No. 

Q. Did it have any warehouse in the District of Colum¬ 
bia? A. No. 

The Board: Where did you live in 194S? 

The Witness: After March 5th in Baltimore. 

The Board: Where do the salesmen live who solicit the 
Washington trade? 

The Witness: In Washington. 

By Mr. Freeman: 

80 Q. Have you checked the 194S situation about 
those three salesmen? A. I have. 

Q. And they lived right in the District? A. That is cor¬ 
rect. 

Q. Do you supervise or ask the salesmen to make their 
home in the District? A. Do we? No. 

Q. Would you hire a salesman who lived in Silver Spring, 
Maryland, or over in Virginia? A. Certainly. In fact a 
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salesman working in Washington calls on trade in Silver 
Spring. 

Q. It is immaterial to you so long as he lives in the 
general area? A. Within a reasonable driving distance, 
yes. 

Q. Are any of Lever Brothers soap products manufac¬ 
tured, stored and sold in the District of Columbia? A. No. 

Q. Did any of your salesmen in the District of Columbia 
have an office or other place of business in the District in 
1948? A. No. 

SI By Mr. Freeman: 

Q. Mr. MacIntyre, I show you what purports to be 
a Lever Brothers order form dated February 10, 1947, and 
call your attention to the stamp “Title passes on delivery 
of goods to carrier. Seller agrees to pay freight.” Does 
that refresh your recollection as to whether that form was 
used in 1948? A. Mr. Freeman, I would think—I would 
like to go back to a question. I believe the question I told 
you I didn’t remember was with reference entirely to Safe¬ 
way. This has been in effect, this signature, since I have 
been here in Baltimore. There has been no question in my 
mind about that. I am talking about this rubber stamp 
“Title passes.” That has been in effect since I have been 
in Baltimore. There is nc question about that. 

The Board: How long was that? 

The Witness: March 6, 1948. 

Mr. Cheatham: If Your Honor, please, since I supplied 
Mr. Freeman with something he originally gave the 
Assessor, and it has turned out that he got an answer that 
I was going to object to, otherwise I wish now to make a 
motion to strike any testimony as to the passage of title 
on the same ground that I stated at another time 
82 when he asked the question and the witness couldn’t 
answer it. 

The Board: T overrule the objection. 

«#•••••••• 




By Mr. Freeman: 

Q. Then, leaving aside Safeway, in the case of orders 
from direct buyers, did the form of order in 194S have the 
legend “Title passes on delivery of goods to carrier”? A. 
\ es. 

Mr. Cheatham: Same objection. 

The Board: Overruled. 

Are you going to offer that in evidence? 

Mr. Freeman: We are. 

This is a 1947 one. We might offer a 1947 and a 1951. 

The Board: I am asking you. 

Mr. Freeman: I intend to, Your Honor. 

Mr. Cheatham: If Your Honor please, I have an addi¬ 
tional objection to the testimony on the ground that it is 
not on the order form about which Mr. MacIntyre answered 
the question. It is something, as is obvious to the eye, that 
has been placed upon an order form with a rubber stamp. 

The Board: Well, I can’t tell until I see it. Let it 
S3 be marked for identification. 

Mr. Freeman: I would like to have marked for 
identification an order form, a complete order form, dated 
February 10, 1947. 

(Order form marked Petitioner’s Exhibit No. 17 for 
identification.) 

The Board: Mark it in evidence. 

(Petitioner’s Exhibit No. 17 received in evidence.) 

• *•••#*••• 

Bv Mr. Freeman: 

Q. Was the form of order blank marked Petitioner’s Ex¬ 
hibit No. 17 identical with the form of order blank which 
was in use during the year 194S? A. Yes. 

The Board: At what stage was that rubber stamp put on? 

The Witness: The rubber stamp should be put on at the 
same time of a sale by a salesman. They each have a stamp 
pad and a stamp with that statement on there. 
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The Board: Do they carry that with them? 

54 The Witness: They do, yes. 

The Board: Why wouldn’t they stamp all their 
order blanks before they go out and avoid the necessity? 

The Witness: Because they don’t do entirely 100 percent 
of the sales within the District. They would be selling in 
Maryland and there would be no need for that to be on. 

By Mr. Freeman: 

Q. Do you have any knowledge as to the occasion for the 
use of that stamp, as to why the stamp was requested to be 
put on? A. Not completely. It was a direct request from 
the home office. 

The Board: We assume that everybody does his business 
in such a way as to minimize the taxes as much as possible. 

Mr. Freeman: I think that is all I have from Mr. Mac¬ 
Intyre. 

Cross Examination 
By Mr. Cheatham: 

Q. Mr. MacIntyre, directing your attention to petitioner’s 
Exhibit No. 17, how many similar printed order forms in 
194S did you see go through with the rubber stamp notation 
about the passage of title? A. I don’t see any go through. 
That is handled by our order department. I don’t inspect 
every single order that comes into the Division Office. 

55 Q. You don’t know then how many salesmen put 
them on for sales made in the District and how many 

sales orders they were not on, do you? A. By actual 
numbers, no, sir. That is handled by our order department. 
The Board: Can you tell us by proportion? 

The Witness: No, sir, I don’t see the orders, sir. 

The Board: You don’t know whether half are marked 
or a quarter or 10 percent? 

The Witness: No, sir. The only thing that I could go 
on there is being in charge of the office, as well as the sales, 
that the order department has been instructed that they 
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are not to even accept any orders in the District until the 
order conies on with that stamp on it. Should they do so, 
it is to be returned to the salesman and he re-contacts the 
customer. 

By Mr. Cheatham: 

Q. At the outset of your testimony, Mr. MacIntyre, the 
figure $1,000,000 plus, which you testified was sold to Safe¬ 
way during 1048, was all of the products of the petitioner 
represented by that figure which you stated was shipped to 
Safeway in the District of Columbia, or somewhere else to 
Safeway ! A. Xo, their only warehouse that we ship to is 
here in the District. 

*#*••##•## 

86 By Mr. Cheatham: 

Q. Did you sell the Lever Brothers products in 1948 
through some other corporation, which was a holding com¬ 
pany of Safeway, or did you sell direct? A. No, we dealt 
with them only right here, with their headquarters here, the 
buying office in town. 

Q. Have you lived in Baltimore since March, 1948? A. 
I have. 

Q. When you came to Washington, that is, to the District 
of Columbia, in 1948 for the purpose of promoting the 
business of Lever Brothers, usually how long did you re¬ 
main in the District? A. Well, it could be anywhere from 
a matter of hours or a whole week. For example, I called 
on Safeway Tuesday of this week and I haven’t been home 
since. 

Q. You slept in the District of Columbia? A. I stayed 
in a hotel, ves, sir. 

7 y 7 

Q. From what locations in the District did you do 

87 your business in 194S during such stays? A. I don’t 
understand your question. 

Q. Did you telephone to some of the customers from a 
particular point in the District? A. I don’t telephone. We 
make personal calls. 
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Q. Did you use anything other than a hotel room, other 
than just while you were visiting and talking to the par¬ 
ticular customer? A. I wouldn’t be talking to a particular 
customer from a hotel room. A hotel room is a place to 
stay overnight, because I was going to continue working 
in Washington or its environs the next day. 

Q. Did any business out in the District allow you to use 
a desk or any clerical or secretarial help? A. No, there 
would be no reason for it at all, no, sir. 
####•*#•#• 

Q. Now, as to the other salesmen—I believe the other 
two salesmen were connected the whole time in 1948; is 
that right, sir? A. Yes, sir, that is right. 

Q. And they lived in the District of Columbia? A. They 
did. 

• **#***••• 

88 Q. How often did you see any of those two gentle¬ 
men, or both of them, in the Baltimore office during 

1948? A. I didn’t see them in the office. The salesmen do 
not come into the office. 

Q. How did each of those two salesmen located in the 
District communicate with the Baltimore office when it be¬ 
came necessary for them to do so? A. They make out a 
daily report and send the report in daily of their activities 
for the day. 

Q. Where did each of those salesmen make that report 
out each day during 194S? A. That would be difficult to 
say, because if they followed instructions they should make 
their daily report out as they progress, if they followed 
instructions. Otherwise, thev would make it out at home. 
Presumably they would make it out as they go along, 

89 if they are working in the District that day. 

These men do not work in the District every single 
day, Your Honor. 

The Board: For the sales made in the District, that would 
be the subject of a written report made up from some 
place within the District? 
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The Witness: Yes, Your Honor. 

The Board: In other words, the salesman wouldn’t cross 
the Maryland State line to make up his report? 

The Witness: I hardly think so, Your Honor. 

By Mr. Cheatham: 

Q. In 194S, did not each of those salesmen make a 
separate report for the District and Maryland and Vir¬ 
ginia? A. You mean, for example—I am sorry but I don’t 
quite understand—were they to work in the District part 
of the day and Alexandria part of the day, would they 
make up a separate report? 

Q. Yes. A. Xo, all calls made in a day, regardless of the 
towns, would be listed on one report. 

90 By Mr. Cheatham: 

Q. Did they make during 1948 any telephone calls to 
your office in Baltimore? A. I couldn’t answer that; I 
don’t know. 

The Board: I think it is reasonable to suppose they did. 

The Witness: Yes, they might have called. For example, 
Your Honor, a customer may complain to them that they 
did not get their order, and they may call the office to find 
out where that order was, what position it was in, had it 
been shipped or not. 

By Mr. Cheatham: 

Q. Did they communicate by writing other than these 
reports about which you spoke? A. Undoubtedly. 

Q. In 1948? A. Undoubtedly, yes. 

Q. For what purpose did they do that? A. Well, it could 
be 101 reasons. Perhaps they wanted the use of the car 
for personal driving. Perhaps they wanted a day 

91 off. Perhaps they wanted to quicken the delivery of 
an order. 
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Q. Did each of those two salesmen in 1948 have a pas¬ 
senger automobile furnished them by Lever Brothers? A. 
They did. 

Q. They were allowed to keep it in front of or near where 
they resided in the District? A. They were. 

*«•#**••«# 

Q. When either or both of the two salesmen in 194S in 
the District wished to be reached by customers, where did 
the customers telephone them or contact them? A. Either 
their home or through the office—it could be either one or 
the other. Most of the customers know the salesmen in¬ 
timately and know where they live and very likely happen 
to know their telephone numbers. 

Q. Isn’t it a fact that these salesmen used their apart¬ 
ments or houses for the purpose of carrying on any neces¬ 
sary business in connection with the sale of— 

• #•*•#•••# 

The Witness: Yes, for making out reports, receiv- 
92 ing mail—we send mail to them, of course, to their 

home address. 

By Mr. Cheatham: 

Q. And receiving messages from the Baltimore office? 
A. That is right. 

Q. Other than mail from customers? A. That is right. 
Q. Did either of those two salesmen hire, either on be¬ 
half of Lever Brothers or themselves, anyone to assist them 
in taking messages or sending out material? A. No. 

Q. Making up reports? A. No. 

The Board: I think we can take it for granted that if 
they were married their wife answered the telephone for 
them. 

• ••••••••• 






58 


Redirect Examination 
By Mr. Freeman: 

Q. Mr. MacIntyre, in connection with your testimony 
about the instructions that the rubber stamp on title 
passing was to be on every order shipped, have you had 
any reports from anybody in the office that there have been 
any violations of those instructions? A. Yes. 

93 Q. In 1948? A. I would assume I had some in 
1948. I know over a period of time we have had a 
few cases where a salesman neglected to put it on, yes. 

Q. Did those violations of your instructions involve sub¬ 
stantial amounts? A. No. In most cases they would be for 
a small retail order only. 

The Board: When you got those reports, what did you 
do about it? 

The Witness: We returned them to the salesman. We 
cannot accept and are instructed not to accept any order 
from the District unless it does have that on there. 

By Mr. Freeman: 

Q. So, to the best of your knowledge, have your instruc¬ 
tions been followed that no shipments are to be made ex¬ 
cept when the order is stamped with a rubber stamp? A. 
Yes. 

Q. You know of no exceptions? A. No, I do not. 
Recross Examination 
By Mr. Cheatham: 

Q. What was the purpose of that stamp? A. You tell 
the salesman every single time to use it, just to stamp it 
on the order. 

97 Mr. Freeman: I would like, Your Honor, at this 
point to pick up an item Mr. Cheatham reminded me 
of. 

We have agreed to stipulate with respect to the factors. 

It is stipulated that if David I. Estrin, president of the 
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District Wholesale Drug Corporation, were to testify he 
would testify that the total business of the District Whole¬ 
sale Drug Corporation in 194S was approximately 

98 $2,600,000; that that corporation has a warehouse 
which is leased at 52 O Street, Northwest, Washing¬ 
ton, D. C., which has approximately 35,000 square feet of 
warehouse space, and of this space approximately 50 square 
feet was devoted to Pepsodent products in the year 1948; 
and that Lever Brothers has no financial or other interest 
in the corporation or the warehouse. 

The Board: Suppose you say “other ownership interest.” 

Mr. Freeman: Or other ownership interest. 

Mr. Cheatham: If Your Honor please, I think we have 
misunderstood each other just a bit as to this. I agreed 
that I would stipulate to the— 

The Board: Wait a miifute. Let Mr. Freeman finish his 
statement. 

Mr. Cheatham: I thought he had. 

Mr. Freeman: That was all with respect to that one. 

Mr. Cheatham: I just wanted to make each one complete. 

I would stipulate that Mr. Estrin would testify that their 
total business for the year 1948 amounted to $2,600,000, 
approximately; that their total warehouse square footage 
was approximately 35,000 square feet; and that their 
average square footage occupied by Lever Brothers Pepso¬ 
dent products was approximately 50 square feet. 

The other language I did not agree to and I will raise an 
objection and say— 

The Board: Wait a minute. A proffer of stipula- 

99 tion is no time for objection. Either you stipulate 
or vou do not. Now, we have a statement from vou 

as to what you stipulate to. The rest of what he says goes 
out the window. 

Mr. Cheatham: Wait a minute. I stipulate they would 
testifv to that, but if thev did testifv to that that I would 
raise an objection to the first two figures, the total amount, 
in money, of the business and the total amount of square 
footage contained in the warehouse. So the record will be 
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clear, i would raise the objection on the ground that those 
two figures were immaterial, but of course as to the 50 
square feet, if Mr. Estrin were here and testified to that, 
I would not raise any objection. 

Mr. Freeman: As I understand, you would make the 
same objections you made with Mr. Bradbury on the same 
points. 

Mr. Cheatham: That is right. 

The Board: That takes the place of what you said? 

Mr. Freeman: Yes, and I accept the stipulation in the 
form in which it is. 

The Board: In other words, you are taking what you can 
L - 

Mr. Freeman: That is right. 

I also offer a stipulation that James E. Allen, if called, 
would testify that the total business of that company in 
194S was approximately $3,000,000; that the company’s 
warehouse in the District has approximately IS,000 

100 square feet of warehouse space; and of this space, 
approximately 50 square feet was in the year 1948 

devoted to Pepsodent products. 

Mr. Cheatham: And I agree to stipulate to that with the 
statement that if that gentleman were here and rendered 
such testimony I would object to the first two figures and 
not the third one. 

101 William Ernest Nessler, Jr. was called as a witness 
by and on behalf of the petitioner, and after having 

been duly sworn was examined and testified as follows: 

Direct Examination 
By Mr. Freeman: 

Q. What is your position with Lever Brothers? A. I am 
a supervisor in the Pepsodent Division of Lever Brothers 
Company. 

• •••••••«* 
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Q. And what area was covered by that office of the Pepso- 
dent Division during 194S? A. We covered half of the 
State of Pennsylvania— 

102 The Board: I don’t care what you covered. Did 
you cover the District? 

The Witness: We covered the District, yes, Your Honor. 
By Mr. Freeman: 

Q. How many salesmen did you have at that time in the 
entire area? A. At that time we had 9 salesmen. 

Q. Was one of those salesmen assigned to cover the 
District of Columbia? A. Yes, sir. 

Q. What was his name? A. Mr. F. G. Smith. 

Q. What was his residence at the time? A. Mr. Smith 
resided at 9305 Long Branch Parkway, Silver Spring, 
Maryland. 

Q. During the year 1948 did Pepsodent have three whole¬ 
sale factors in the District of Columbia? A. Yes. we did. 

Q. And in addition to its sale to the wholesale factors, 
were Pepsodent products also sold to other persons in the 
District of Columbia? A. That is true. We sold directly 
to drug stores, department stores, variety stores, and 
wholesale grocery accounts. 

Q. And those were direct sales not under any fac- 

103 tor agreement at all? A. Well, they were both. We 
sold some of these accounts on a direct basis from the 

factor and the other accounts were sold through the whole¬ 
salers. 

The Board: Sold direct to the wholesalers? 

The Witness: Yes, sir. 

The Board: In other words, the factors were only for the 
drug business; is that true? 

The Witness: That is true. 

The Board: And the grocery business was handled just 
like your soap? 

The Witness: That is right. 

The Board: If you know anything about how your soap 
was handled. He wasn’t in the soap department. 

Mr. Freeman: I was just trying to bring that out. 


By Mr. Freeman: 

Q. Did you sell some soap products ? A. Yes, we did. 
We sold soap to independent drug stores and also to the 
three factors that you mentioned, the three factors involved 
here, Henry B. Gilpin, District Wholesale Drug, and Wash¬ 
ington Wholesale Drug Exchange. 

**•#•••••# 

104 By Mr. Freeman: 

Q. How were the shipments of these products handled? 
A. Well, our direct buying accounts were shipped out of 
our Baltimore warehouse, and the orders taken on an in¬ 
direct basis were delivered by the wholesale jobbers, the 
local drug jobbers, the factors. 

The Board: So far as you were concerned, except for the 
factor sales, they were all direct sales? 

105 The Witness: Xo, sir. We do the bulk of our 
business in this area through the jobbers. 

The Board: When I say “direct,” I don’t mean to the 
consumer or to the retailer, but except for Pepsodent you 
sold all vour stuff to somebodv in the District, didn’t vou ? 
The Witness: Yes, sold them through the jobbers, sir. 
The Board: Well, you sold them—you didn’t sell through 
the jobbers, but you sold to the jobbers, didn’t you? The 
jobber was no agent of yours, was he? He was a man who 
bought your products and resold them? 

The Witness: That is right, but we have a retail sales¬ 
man who would go out and solicit business from the drug 
stores and have those orders delivered through these drug 
jobbers. 

The Board: I see. That has been testified to. I under¬ 
stand now. 

How were those shipments made, by truck, freight or 
what ? 

The Witness: They were made by truck, sir, out of 
Baltimore. 
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107 By Mr. Freeman: 

Q. Have you obtained information concerning the sales 
in the year 1948 direct by the Pepsodent Division in the 
District of Columbia other than to factors? A. Yes, sir, 
I have. 

Q. Will you state that for the record? A. Sales to direct 
Pepsodent accounts in 1948, other than factors, were 
$124,574.32. 

Q. How about the sale of soap products? A. The sale of 
soap products to direct accounts was $71,160.83. 

111 Cross Examination 

By Mr. Cheatham: 

Q. Mr. Nessler, during 1948 did you come into the Dis¬ 
trict of Columbia to further the business of the Pepsodent 
Division of Lever Brothers? A. No sir, I did not. 

Q. During 1948 did any other representative of Lever 
Brothers from any department come into the District other 
than Mr. F. G. Smith and the two Baltimore salesmen and 
Mr. MacIntyre? 

• ••••• * * * * 

112 The Witness: At that time, sir, I was not a super¬ 
visor, so I do not know. 

• ••••• ##♦• 

Q. Did you know the other salesmen? A. Yes, sir, I did, 
because we normally have quarterly meetings. 

113 Q. Did you know what specific areas in that divi¬ 
sion that each one covered? A. Yes, sir. 

Q. Then, you would know if any other salesmen for Pep¬ 
sodent Division at least came into the District during 1948 
other than Mr. Smith; would you not? A. Yes, sir, we had 
a salesman here by the name of Mr. Knott for a short pe¬ 
riod, perhaps seven or eight weeks, I think. 

Q. Did Mr. Knott reside in the District during the seven 
or eight weeks ? A. I do not know that, sir. 
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Q. For what purpose was he in the District during that 
time? A. As a regular Pepsodent representative to con¬ 
tact all the accounts in this territory. 

Q. Where did he have his office in the District? A. He 
did not have an office. 

Q. Did he communicate with the home office from time to 
time, that is, the New York office, and then the Philadelphia 
office, during the seven or eight weeks overlapping the 
change? A. Well, through his regular daily salesman’s 
report, yes, sir. 

114 Q. Who would have made those reports up for 
him? A. Mr. Knott would have made them himself. 

Q. Did Mr. Knott supplement Mr. Smith’s work? A. Mr. 
Knott was here prior to Mr. Smith’s working in tills 
territory. 

Q. Did Mr. Smith have any place that he could use for 
business in the District when he was here during 1948? A. 
No, sir. 

Q. Did Mr. Smith and Mr. Knott send their reports for 
soap products, as well as for Pepsodent products, to the 
New York and Philadelphia offices in sequence or succession 
during 1948, or did the soap orders go directly to Baltimore 
and the Pepsodent orders go directly to Philadelphia or 
New York? A. I do not know, sir. 

Q. How did you send your orders during that year? A. 
My orders at the beginning of the year were sent to the 
New York office and from October to the end of the year 
to the Philadelphia office, because— 

Q. And soap orders the same? A. Yes, sir. 

Q. As to the wholesale houses or jobbers, if that is what 
I should call them, to whom Lever Brothers ships products 
for delivery to small individual retail stores, does the so- 
called wholesaler or jobber get any commission out 

115 of that deal? A. Are you referring directly? 

Q. That is, did he in 1948? A. Yes, sir, they did. 

Q. Was such commission a handling charge for Lever 
Brothers? A. Well part of the commission was included 
for that consideration as a handling charge. 


65 


Mr. Freeman: I don’t think the testimony is clear as to 
factors or non-factors. 

Mr. Cheatham: These are the non-factors. 

The Board: The wholesalers who sell lots in such small 
quantities that the company wouldn’t handle it directly on 
a non-factor basis. 

The Witness: On a factor basis? 

The Board: Other than a factor basis, X said. 

The Witness: Yes, sir, they did get a commission. 

• ••••*#*#• 

By Mr. Cheatham: 

Q. These non-factor wholesale houses did not endeavor to 
make the sales. The sales were all made by Lever 
116 Brothers salesmen that came in from the outside and 
went back and forth? 

Mr. Freeman: I object to it. 

The Board: He didn’t say that and neither did any other 
witness. 

The sales were made by the petitioner—I am talking 
about the small retailers now—and delivered by the whole¬ 
saler for the handling charge. In addition to that, I assume, 
because they were wholesalers, those items were bought and 
sold at a profit to customers when they themselves got 
them. 

The Witness: That is right, Your Honor. 

The Board: In other words, the wholesaler, or some 
wholesalers, performed two functions. They either bought 
and sold, or they handled stuff which the petitioner sold, 
am I right? 

The Witness: Yes, Your Honor. 

• ••••• # • • • 

Q. Did either Mr. Smith or Mr. Knott during 1948 use 
space such as a desk and part of a room from time to time 
in the premises of any factor wholesaler or any other job¬ 
ber or wholesaler? A. No, sir. 

• ••••• * • • • 
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Re-direct Examination 
By Mr. Freeman 

118 Q. Well, in the case of a corner drug store, for ex¬ 
ample, your men from the Pepsodent Division do 

business at the corner drug store? A. Yes, sir. 

Q. And they sometimes get an order for as little as a 
dozen or two dozen Pepsodent tooth brushes? A. That is 
right. 

Q. Now, what do they do with that order? A. They mail 
that order to the drug factor for his delivery to that par¬ 
ticular retailer account. 

Q. And the drug factor with that order delivers that out 
of factor stock, does he? A. That is right, sir. 

Q. Does he get any commission for handling that sale 
other than the commission which is provided in the factor 
agreement? Does he get a special commission on that? A. 
He gets—I wouldn’t refer to it as a commission, but I refer 
to it as a profit, the difference between what he paid for 
that merchandise and what he sells it for, which is in addi¬ 
tion to his quarterly commission check. 

Q. What is bothering me and I wish you would try to 
enlighten me is, is there any difference as far as the fac¬ 
tor is concerned in what he gets out of it, whether the order 
is solicited by one of his own salesmen or one of 

119 Lever’s salesmen? A. No, sir, there is no difference. 

Q. He gets the same amount in either case? A. 
That is right. 

Q. Does Lever Brothers make any charge to him for hav¬ 
ing had their salesman get the order instead of his salesman 
get it? A. No, sir, they do not. 

• *•••••### 

120 Further Recross Examination 

By Mr. Cheatham: 

Q. Then, you have contradicted your other statement, 
have you not, that non-factor wholesale jobbers had two 
capacities: One that they purchased on their own, and the 
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other that they shipped goods for re-delivery to small in¬ 
dividual retail stores? A. Well, they bought with the pur¬ 
pose of naturally selling it on their own to the individual 
retail stores. 

Q. The non-factor? A. Yes, sir. 

121 Q. Yes, in that category, that is the category where 
they purchased it and then resold, but in the category 

where these other orders were shipped through them? A. 
There weren’t orders shipped through them, sir. Our men 
were under instructions to sell only through the drug fac¬ 
tors. 

The Board: Did you compete with your own factors? 

The Witness: Yes, sir, to a certain extent we did. Their 
salesmen were out selling the Pepsodent products and our 
salesmen were out selling the Pepsodent products. 

The Board: To the same people? 

The Witness: Yes, sir, but where the difference lies in 
that is that our men were more or less specialists in that 
field. I mean, they concentrated on selling Pepsodent items 
to the retail store, whereas the jobbing salesman— 

The Board: Used a shotgun? 

The Witness: Yes, used a shotgun, “bango.” 
***##•••** 
Further Redirect Examination 
By Mr. Freeman: 

Q. All of those orders that your salesman got from the 
drug stores that were not direct buyers were turned over 
to the factors? A. That is correct. 

Q. Now, did the Pepsodent Division of Lever 

122 Brothers have an office or other place of business in 
the District in 1948? A. No, sir, they did not. 

Q. Did the Pepsodent Division have a warehouse in the 
District? A. No, they did not. 

The Board: You are going into your whole case again. 
You can’t do that. 

Mr. Freeman: I just wanted to get the— 
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The Board: You have testimony on that point. There is 
nothing 1 contradicted. There has got to be an end to this 
sometime. 

Do you term profit—I am talking now about your factors 
—you used “profit” instead of “commission,” if I under¬ 
stood you correctly. 

Under what circumstances do they get a profit and under 
what circumstances do they get a commission? 

The Witness: Well, under our arrangement with the 
wholesalers, they have a price called our accounting price 
schedule, which we bill them once a month on the basis of 
the merchandise that has moved from their warehouse to re¬ 
tail outlets. That price is lower than our suggested resale 
price to the indirect stores, depending on the quantity of 
merchandise that the indirect store purchases from the 
jobber. It would vary. The price differential there 

123 would be anywhere from 5 to possibly 10 percent. At 
the time of the transaction, if I might cite an ex¬ 
ample, the wholesaler, for instance, might be billed at $3.67 
for a dozen of our 43-cent paste at the time and he might 
in turn sell that to the retailer at our suggested price of 
$3.97—they are not specific prices—I can’t recall what they 
were. 

The Board: They are close enough. I am not going to 
buy any anyway. 

The Witness: But on that basis, they would make a profit 
at-the time of the sale, and then at the quarterly period they 
would receive a commission check from Pepsodent. 

The Board: Let me ask you this, because I am not 
straight on it: 

How is it the Pepsodent Division also sold soap products? 
How could the Pepsodent Division— 

124 The Witness: We sell the drug trade soap, the 
Pepsodent Division of Lever Brothers Company. 

The Board: What I want to know is why. 

The Witness: Because we are in there selling them the 
Pepsodent line of products. 
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The Board: I see. When you have a customer for Pep- 
sodent you try to sell as much of your other line as you can. 
The Witness: Yes, sir. 

«**••••••• 

162 Frank T. Finn was called as a witness by and on 
behalf of the petitioner, and after having been duly 

sworn was examined and testified as follows: 

Direct Examination 
By Mr. Freeman: 

Q. What position do you occupy with Lever Brothers? 
A. The title of my position is Division Office Adminis¬ 
trator. 

• ••••••••# 

The Witness: All right. I am responsible for all financial 
and administrative activity in all division sales offices in 
the company. 

163 By Mr. Freeman: 

Q. And that includes the Baltimore office? A. That is 
one of our division sales offices, yes. 

Q. And you had the same position in 1948? A. That is 
correct. 

Q. Are you familiar with the methods by which Lever 
Brothers ships goods to purchasers of soap products? A. 
I am, yes. 

Q. What is the method by which that is done? 

The Board: You are asking him “What is the method?” 

By Mr. Freeman: 

Q. What was the method in 1948? 

• #*••••••• 

The Witness: Let me correct my statement: I mean to 
say the method in 1948 was and still is that the salesman 
takes the order from the customer and sends the order to 
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our Baltimore division sales office, at which point it is billed 
and shipped. 

By Mr. Freeman: 

Q. By what means is it shipped? A. It is shipped, gen¬ 
erally speaking, by motor truck, common carrier. In 

164 some cases it is shipped by rail common carrier. 

Q. Are there any instances in which it is shipped 
other than by common carrier? A. No. 

• **••••••• 

Q. And there were none in 1948? A. No. 

• *#••••••• 

165 Q. Are there different order forms, leaving aside 
factor arrangements, for Pepsodent division orders 

and for soap division orders? A. There are different order 
forms—there are, yes. 

Q. Now, in connection with orders taken on the order 
forms for the subdivision— 

The Board: Wait a minute, let me get this straight: 

Are all products of Lever Brothers sold either by the soap 
division or by the Pepsodent Division? 

The Witness: Yes. 

The Board: Don’t you sell perfumes and things of that 
sort? 

166 The Witness: In the District of Columbia you are 
talking about, I presume? 

The Board: Yes. 

Mr. Freeman: 1948. 

The Witness: In 1948 there were no sales that I know of 
in the District of Columbia that were not made by either 
the soap division or the Pepsodent Division. 

Q. Now, with respect to soap products that are handled 
by the soap division, are there any written contracts by 
Lever Brothers with any purchasers other than the con- 
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tracts consisting of the order form, the invoice, and the 
bill of lading? A. That is all. 

• •••*•«••• 

167 The Board: Now, the question was asked you 
about the soap products handled by the soap division. 
The Witness: Yes. 

The Board: And you gave a certain answer. Now, does 
that same answer apply to products other than soap prod¬ 
ucts which were in 1948 handled by the soap division? Do 
I make myself clear? 

The Witness: No, I am afraid I am not clear. 

• ##•*••••# 

The Board: Now, would your answer be the same as to 
products handled by the Soap Division, which are not soap 
products ? 

The Witness: Yes, it would. 

• #*••••••• 

16S Q. Now, in connection with sales by the Pepsodent 
Division— A. Yes. 

Q. —other than through the factors— A. Yes. 

• *#•**•*•• 

Q. Were there any written documents other than the 
order, the invoice, and the bill of lading? 

The Board: In 1948. 

The Witness: No, there were none in 1948 other than 
those you specified. 

• #*••••••• 

170 By Mr. Freeman: 

Q. Now, in connection with the shipment of goods by 
Lever Brothers by common carrier, does Lever Brothers 
pay the freight? A. Lever Brothers does prepay the 
freight on all shipments, yes. 

Q. What is the reason for that? 

The Board: Did they in 1948? 

The Witness: In 194S they did. 


171 
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By Mr. Freeman: 

Q. And what is the reason for that in 1948? A. The rea¬ 
son for it is to—well, is to follow customs of the trade. All 
soap manufacturers follow that custom principally for the 
purpose of establishing a uniform price country-wide so 
that an account in California buys a quantity similar to an 
account that is purchased in New York—both buy at the 
same price and that all ties in with national advertising 
and merchandising activity. 

172 By Mr. Freeman: 

Q. Now, in connection with the Federal income tax re¬ 
turns, which Lever Brothers filed, do they file on a cash or 
accrual basis? A. An accrual basis. 

Q. And in determining gross income, at what point does 
it take in income from orders received? 
*##••••••* 

The Witness: In the Lever operation in 1948, as 

173 well as today, as soon as the merchandise is deliv¬ 
ered to the carrier, the common carrier, for trans¬ 
portation from the point of manufacture to the customer’s 
place of business, it is automatically removed from inven¬ 
tory and charged to accounts receivable. 

Q. Now, I show you Petitioner’s Exhibit No. 22 in evi¬ 
dence and call your attention to the legend at the bottom, 
which reads— 

By Mr. Freeman: 

Q. What is the purpose of the instruction: “Refuse 5 or 
less cases damaged goods to carrier. If more than 5 cases, 
hold and notify us.’’ A. Well, the purpose of that clause 
being on the invoice is principally to prevent large quan¬ 
tities of our products reaching consumers through salvage 
bureau channels. 
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174 By Mr. Freeman: 

Q. Well, in 1948, what arrangements did Lever Brothers 
have with respect to risk for loss by damage in transit 
when it was advised of such loss or damage ? 

*••*##•**# 

The Witness: In 1948, if the customer advised 

175 Lever Brothers of the damage or loss on a ship¬ 
ment in transit to them, Lever Brothers could, as a 

service to the customer, file a freight claim with the carrier. 

By Mr. Freeman: 

Q. Was that claim accompanied by the original bill of 
lading? A. Yes, that was one of the conditions that was 
imposed on the customer in 194S, that he had to surrender to 
Lever Brothers Company the original bill of lading with his 
report of the damage or loss. 

Q. Now, if the report showed that the claim was prob¬ 
ably a good claim, what action did Lever Brothers take? 
A. Lever Brothers filed claim with the carrier and credited 
the customer’s account. 

Q. Immediately? A. Immediately prior to the claim 
being made. 

Q. Now, in the event that the claim was rejected by the 
carrier, what did Lever Brothers do about the credit thev 
gave the customer? A. If the carrier developed facts in 
connection with the claim investigation that showed that 
the claim was non-existent, Lever Brothers Company can¬ 
celled the claim against the carrier and charged the amount 
of the claim back to the customer’s account. 

The Board: What happens when Lever Brothers thought 
it was a good claim and the carrier was of a different 

176 opinion and rejected it? Who took the loss then? 

The Witness: That is exactly what happens, Your 
Honor. Of course, Lever Brothers did not file the claim 
with the carrier unless the item had all the appearances of 
a good claim. 
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The Board: I am assuming now that the claim looked 
good to Lever Brothers, but did not look good to the carrier. 
What happened then? 

The Witness: Then the carrier would reject the claim 
for some specific reason and Lever Brothers would cancel 
the claim from their records and charge the amount back to 
the customer’s account. 

The Board: In other words, I was trying to find out who 
took the rap in those cases. 

The Witness: It was charged right back to the customer, 
if the customer’s account had previously been credited. 

By Mr. Freeman: 

Q. Now, to your knowledge, have there been cases in 
which customers themselves filed claims because of loss or 
damage in transit? A. Yes, we don’t know the extent to 
which they filed claims, but our experience has very def¬ 
initely shown that many, many customers do file their own 
claims. 

177 By Mr. Freeman: 

Q. Now, did there come a time in 1947 or thereabouts that 
you were advised by your tax department that a question 
had been raised by the District of Columbia Tax Division 
about where title passed on your shipments? A. That is 
correct. 

• •**•••### 

178 (Documents referred to marked Petitioner’s Ex¬ 
hibits Nos. 24, 25, and 26 and received in evidence.) 

*#•*••••*# 

181 By Mr. Freeman: 

Q. Does your office have to do with Pepsodent products 
as well as soap products? A. That is correct. 
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Q. Have you checked to determine whether Lever 

182 Brothers had any ownership interests in the factors 
of the District of Columbia either by stock, mortgage, 

debt, or otherwise ? A. I have checked and they have no in¬ 
terest. 

• *••***•** 

Q. Did they in 19481 A. No. 

Cross Examination 
By Mr. Cheatham: 

Q. Mr. Finn, in what other jurisdictions or localities did 
Lever Brothers in 1948, or for the year 1948, direct its 
salesmen to use rubber stamps concerning the passage of 
title on order forms such as those the company is pur¬ 
ported to have directed its salesmen for the District of Co¬ 
lumbia by Petitioner’s Exhibits Nos. 24, 25, and 26 to use? 
A. That is a condition that applied only to orders written 
in the District of Columbia. 

Q. What vras the purpose? 

The Board: He has testified to that, Mr. Cheatham. It 
was to meet the tax situation in the District. There is no 
use having him repeat wTiat he testified to. 

By Mr. Cheatham: 

Q. Mr. Finn, in how many States did Lever Brothers pay 
income taxes for the year 194S? I am not speaking 

183 of Federal taxes, but purely State income taxes. 

• ••*••••#* 

A. I don’t know. 

Q. Did they pay one to the State of Maryland in 1948? 
A. I don’t know. 

Q. Did they pay one to New York in 1948? A. I don’t 
handle the tax problems. 

The Board: I am not going to let you go through the 48 
States, Mr. Cheatham. 
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Mr. Cheatham: I assure Your Honor I was only going to 
ask on two or three. 

The Board: Do you know what the situation was in re¬ 
gard to any State? 

The Witness: No, sir, Your Honor, I do not. 

• •••••••** 

1S6 By Mr. Cheatham: 

Q. Is it not true that during 1948 the so-called Pepsodent 
Division salesmen also handled soap products other than 
the products of the Pepsodent Division? A. In some cases 
the Pepsodent salesmen did sell soap products to the cus¬ 
tomers, yes. 

Q. In the District of Columbia? A. Yes. 

187 The Board: You mean not through factors? 

The Witness: Not through factors, that is right. 

By Mr. Cheatham: 

Q. Mr. Finn, during 1948 when you made a credit upon 
the loss or damage of goods to the account of the customer, 
did you make the credit in terms of money or did you send 
goods to replace that damaged or lost? How was the credit 
made to the customer? A. We made the credit strictly on 
an accounting basis by means of charging our freight claim 
receivable account and crediting the customer’s account for 
the amount of money that was involved. The replenish¬ 
ment of the merchandise that w'as damaged was covered by 
a supplementary order that might or might not be taken. 

Q. In all claims that you know about that actually went 
through during the year 1948 pertaining to District of Co¬ 
lumbia merchandise, Lever Brothers collected from the car¬ 
rier, did it not? A. Yes. Whether thev collected for all of 
them they entered in 1948, I don’t know, but that was the 
general practice and intent of filing the claim, of course. 

Q. In 1948 when Lever Brothers made such claims to car¬ 
riers for lost or damaged merchandise, did Lever Brothers 
make any statement on such claims indicating to the car- 
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rier that Lever Brothers was making the claim on 
188 behalf of the customer or otherwise? A. No, we 
did not. 

The Board: If the claim was allowed, it was paid by 
check, I assume? 

The Witness: That is correct. 

The Board: Payable to Lever Brothers and sent to Lever 
Brothers? 

The Witness.: That is correct. 

By Mr. Cheatham: 

Q. Do you know that any claims for lost or damaged 
merchandise paid in 1948 in connection wdth merchandise 
shipped to District customers were actually refused by the 
carrier? A. Specifically, I don’t know. I don’t know 
whether there were any refused, but there are, of course, a 
certain volume or a certain percentage of claim refusals that 
apply to any locality. 

«•••••••*• 

By Mr. Cheatham: 

Q. Then what you mean is that that is just customary; 
you don’t know it as a fact as pertaining to this? A. I 
haven’t investigated the claims in 1948 to localize any one 
or more District of Columbia claims that were refused, 
no. 

1S9 Q. Mr. Finn, how do you know in 1948 any District 
of Columbia customers made during that year direct 
claims to carriers for lost or damaged merchandise? A. 
Specifically, I can’t name what customers did, nor have I 
looked up the freight claims of 194S to ascertain that there 
were or were not customers in the District that did file 
claims through us. 

The Board: Through you or not through you ? 

The Witness: Or request us to file claim through the car¬ 


rier. 
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The Board: I think his question was directed to those 
customers of yours who in 1948 made claims directly to the 
carrier. 

The Witness: Then, I misunderstood the question. Were 
you talking about customers filing claims directly wfith the 
carrier? 

By Mr. Cheatham: 

Q. 1 was, sir. A. Well, that could or could not happen. 
Lever Brothers wouldn’t know anything about that, be¬ 
cause the customer would just proceed on his own. 

Q. In other words, you don’t know? 

The Board: He just said he didn’t know. 

• •**••••** 
Redirect Examination 

190 By Mr. Freeman: 

Q. In 1948, when claims were filed with the carrier, was 
the claim accompanied by a bill of lading showing the name 
of the consignee? A. Every freight claim filed in 1948 and 
today is—well, let me amplify that to say every loss and 
damage claim is accompanied by either the original bill of 
lading or if that cannot be located, by a bond of indemnity. 

Q. And the original bill of lading was supplied to you by 
whom? A. By the customer. 

Q. Now, I am not clear on one bit of testimony about your 
knowledge of claims filed directly by customers. 

The Board: I am perfectly clear about that, Mr. Free¬ 
man. He just doesn’t know and naturally he wouldn’t 
know. 

Mr. Freeman: Your Honor, he has testified earlier that 
while he has no direct knowledge, he has information that 
many customers do file their own claims. Mr. Cheat- 

191 ham asked him whether he had any knowledge of any 
particular claims, and he said he didn’t. I would like 

to develop how he obtained the knowledge that he does 
have. 
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The Board: I don’t care how you develop it. He hasn’t 
got it. 

Mr. Freeman: He has testified, Your Honor— 

The Board: He knows in a general sort of way that some¬ 
times the customers make a claim. Obviously, because of 
the nature of the situation, he would not know whether they 
made such a claim because they would make their claims to 
the carrier. 

192 James I. MacIntyre was recalled as a witness and 
testified further as follows: 

Further Direct Examination 

*•••#•#*## 

By Mr. Freeman: 

Q. Mr. MacIntyre, how* long have you been connected with 
the Baltimore office of Lever Brothers? A. Since March 
4, 1947. 

193 Q. And on the earlier occasion you stated that the 
date was— A. 194S. 

Q. Was the earlier testimony in error? A. I didn’t count 
my fingers very well, no. 

• ••••••••* 

194 Q. I show you Petitioner’s Exhibit No. 25 and 
Exhibit No. 26, which are letters dated May 12 and 

November 25, 1947, and ask whether you are familiar wifh 
the contents of those letters? A. Yes, I am, with both. 

Q. Were instructions, as directed by those memoranda, 
given to your salesmen? A. They were. 

Q. To the best of your knowledge, were those in- 

195 structions generally followed? A. Generally, yes, 
they were. 

The Board: Why do you use the word “generally”? 

The Witness: There were some exceptions, Your Honor, 
in which they were not followed. 

The Board: Why? 
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The Witness: Men forgetting, or just not following 
through—the human element—they are in a hurry, or just 
not doing what they are supposed to do one hundred per¬ 
cent. 

The Board: How often did that happen in 1948? 

The Witness: I wouldn’t be able to say how often, Your 
Honor, but a very small percentage of the time so far as we 
know. From a study of orders that we made, of which I 
have a letter substantiating that, there was a very small 
number in the total. 

By Mr. Freeman: 

Q. Now, in case there was non-compliance with this 
stamp, were there instructions as to handling that non- 
compliance? A. There were. 

Q. What were those instructions? A. The instructions 
were to mail a letter to the customer signifying that their 
order was on hand and it was accepted with the provision, 
and the term that is stamped on the order is typewritten on 
that, and a copy of that letter was supposed to be 
196 attached to their order, or the invoice for the files. 

Q. Now, under the November 25, 1947 letter, the 
instructions were to pre-stamp all the order forms? A. 
That is right. 

Q. Was that policy followed throughout the year 1948? 
A. No, it was not. 

**••••••## 

By Mr. Freeman: 

Q. Will you tell His Honor how long the instructions of 
November 25, 1947, were followed? A. Approximately six 
months. 

Q. And at the end of the six months period, what pro¬ 
cedure did you follow about the rubber stamp? A. We in¬ 
structed the salesmen to go back to the original instruc¬ 
tions they had with the very first one, that is, that they were 
to put the rubber stamp on all orders written in the District 
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before the order was signed, and the stamp was to be on 
the order before they were mailed into the division office. 

The Board: Are those instructions in Exhibit 24? When 
you say went back to the original instructions, what 
197 are those original instructions? 

The Witness: That we were to buy a stamp, have 
a stamp made out with the required wording and given to 
the salesmen to put on the order forms themselves. 

A later instruction, of course, was it was to be done at 
the division office. 

The Board: Are those instructions embodied in Exhibit 
24, 25, or 26? 

The Witness: Yes. 

By Mr. Freeman: 

Q. What instructions were given as to when, with rela¬ 
tion to signature by the customer, the rubber stamp was 
to be on the order? A. That was to be stamped before the 
order was signed. 

Q. Now, have you had a partial check made on the orders 
for the year 1948? A. Yes, I had a partial check made. 

Q. And what did that check show as to the number of 
orders with the rubber stamp on them? A. May I refer to 
the letter I have? 

The Board: Let me ask you first, what do you call a 
partial check, a spot check? 

The Witness: That is right, Your Honor. 

We knew we had approximately 2,000 orders for 
19S that period of time. We didn’t go through the whole 
2,000. We took about 7 files, and in the 7 files we 
counted the actual number of orders on that. 

The Board: Did those 7 files cover the whole period, or 
part of the period? 

The Witness: More than 7 files for the entire 1948, Your 
Honor. 
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The Board: Did the files you went through cover the en¬ 
tire period or just a portion of the period? 

The Witness: By periods, referring to the year 1948? 

The Board: Yes, did they cover all of the 1948 period, 
or just a portion of 1948? 

The Witness: I couldn’t answer that, whether they cov¬ 
ered the entire year or not. I imagine they covered a good 
part of it, Your Honor. We didn’t check dates on the orders 
other than it was in 1948. 

The Board: I don’t mean every single day. What I 
mean is did you check, say, the first three months, or the 
first six months, or the last six months of 1948? 

The Witness: Well, they cover a good part of the year. 

The Board: Or did you simply at random go through the 
files covering the period from January 1 to December 31? 

The Witness.: That would be correct, Your Honor. We 
at random went through the files. 

The Board: Which would be correct, my first al- 
199 ternative or my second? 

The Witness: The second. 

By Mr. Freeman: 

Q. How many of those approximately 2,000 orders were 
checked in this? A. 857. 

Q. And of those 857 orders, how many did not have 
stamps? A. 23. 

Q. How were those broken down, the 23? A. Well, of 
the 23 orders that were not stamped in accordance with in¬ 
structions, 4 were mail orders which did not have a copy of 
the letter attached, and the remaining 19 orders were tele¬ 
phoned to the office by a Washington salesman. We did not 
have any indication as to whether the stamp was placed on 
the original order as taken by the salesman, because we did 
not receive the original order or, if the confirmation was 
mailed in, it was destroyed with the rest of our 194S cor¬ 
respondence. 
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Q. Have you had a computation made of how much was 
involved in those 23 orders? A. Yes. 

Q. How much was that dollarwise? A. $5,434.46. 

Q. Now, as to the mail orders, were those mail 

200 orders from customers or from your salesmen? A. 
Specifically in these, I don’t know. It could have 

been from either one—very likely from salesmen. 

**#*••••*• 

201 Q. Now, to clear up the question of telephone or¬ 
ders, what would be the occasion for a phone order 

from a salesman? A. Well, a salesman might call on a cus¬ 
tomer of any classification, and the customer is in a hurry 
for an order. Our normal procedure is a week to ten days 
for processing the order. This customer is in need of a box 
or more in quicker time and he will telephone the order in 
and request a rush shipment. Then, that order is taken over 
the phone and put on one of our regular order forms by the 
party taking it, and is processed immediately that day and 
sent down to the plant, and, as soon as we can get the 
figures on it. 

Q. Normally, in such cases, would the salesman have in 
his hand a signed order? A. That is right, he should have. 

Q. What would he do with the signed order that he has in 
his hand? 

The Witness: The normal procedure is to mark clearly 
across the face of the order “Confirmation” and mail it to 
the office. 

By Mr. Freeman: 

202 Where would those confirmations be filed in the 
office? A. In the same file that we keep copies of all 

orders, attached to the invoice going to that customer. 

Q. How do you account for the fact in all these phone 
orders you did not find such orders? A. Very, very often 
the men do not send in confirmation orders. 



84 


Q. Now, have von checked to see the place of registration 
of the Lever Brothers automobiles used by the Lever 
Brothers salesmen in the year 1948? A. I did have that 
check made. 

Q. And in what State were those automobiles registered? 
A. Maryland. 


By Mr. Freeman: 

Q. Now, in case one of your salesmen visits a grocery 
store and receives an order for two cases of soap flakes, 
what does he do with that order? 

The Board: I exclude the question. 

203 By Mr. Freeman: 

Q. In 1948, what did he do with that order? A. Turned 
over to a wholesale grocery for his delivery. 

Mr. Cheatham: Your Honor, please, I thought you were 
excluding this line of testimony, as well as this one ques¬ 
tion as to what the salesman did. 

The Board: I don’t know what your understanding was. 
I excluded one question. 

Mr. Cheatham: Well, I object to the last question and 
answer and move it be stricken on the ground that the wit¬ 
ness doesn’t know what the salesman did with the order 
and where it was placed unless he placed it himself. 

The Board: I think you ought to ask him how the witness 
knows that. 

By Mr. Freeman: 

Q. How do you know what the salesman does with an 
order of that type? A. Well, if— 

The Board: I exclude that question. 

By Mr. Freeman: 

Q. How did you know what the salesman in 1948 did 
with an order of that type? A. Well, in the first place, it 
is normal operation saleswise in our company, and has 


85 


been for a great period of years—I, as a salesman, did 
exactly that type of operation, and as a supervisor 

204 it is my duty to see the salesmen did that, and as 
division sales manager it is my duty to instruct and 

supervise any salesman on how to handle orders and what 
they are supposed to do with them. 

Mr. Cheatham: If Your Honor please, instead of letting 
Mr. MacIntyre go ahead with his assumptions about how he 
knows, because he was a salesman, and how r things 
happened, this line of questioning should be excluded on the 
ground that the salesman who actually took part in this 
business in 194S lived here in the District and I assume still 
does, and they are available and they can testify themselves 
what they did with orders. 

The Board: Are you objecting? 

Mr. Cheatham: I am objecting. 

The Board: I overrule the objection. 

By Mr. Freeman: 

Q. In 1948 did Lever Brothers’ Baltimore office receive 
from salesmen any orders for less than ten cases, normally? 
A. I am trying to get a clear distinction there, Mr. Free¬ 
man. I would say yes. Our basic set-up is that we deliver 
ten cases or more, and we did receive some orders— 

• •«•*••••• 

The Witness: We did receive some orders w r ritten 

205 in the District for less than ten cases, because they 
were for delivery by jobbers in Baltimore delivering 

to retailers in Washington. 

By Mr. Freeman: 

Q. In the normal course, what were the instructions in 
1948 for the salesmen with respect to orders of less than 
ten cases? A. That those orders were to be turned over 
to the wholesaler, that the customer elected to buy from 
for their delivery, and a copy of that order stamped by the 
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jobber indicating his approval was sent in to the office, in¬ 
dicating that the order had been approved. 

Q. In the case of an order which was turned over to a 
jobber or a wholesaler, does Lever Brothers pay that jobber 
any commission ? A. No. 


By Mr. Freeman: 

Q. Did the jobber in 194-8 charge Lever Brothers? A. 
No. 

Q. In 194S was the purpose of having your salesmen 
solicit small stores, which you did not ship direct to? 

The Board: I assume it was not to reduce their volume 
of sales. 

The Witness: You are right, Your Honor. It was 
206 to improve the distribution of our brands and too 
our possible outlets, and to reduce the jobber’s stocks 
so he would be in a position to re-buy from us. 


207 By Mr. Freeman: 

Q. During the year 1948, were any products of Lever 
Brothers’ soap division sold in the District of Columbia 
on consignment? A. No. 

Q. "Were they sold through any houses which had 
20S agency agreements with Lever Brothers? A. No. 

• •••#••••• 
Further Cross Examination 
By Mr. Cheatham: 

Q. Mr. MacIntyre, when was all of the correspondence 
pertaining to the year 1948 in the Baltimore office de¬ 
stroyed? A. I couldn’t say exactly, but it is my belief that 
our instructions are to keep correspondence for twm years 
only. Every year we destroy all correspondence that 
might be on hand for over two years. 
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It could well be a three-year period—I wouldn’t be able 
to say positively. 

*•••*••••• 


210 By Mr. Cheatham: 

Q. Was this destruction of the records pertaining to 
1948 made before October 20, 1950, or after? A. I don’t 
know. I couldn’t answer that. 

Q. Did you say all of the correspondence pertaining to 
1948 had been destroyed? A. So far as I know. 

Q. All of the correspondence pertaining to 1947 was not 
destroyed ? A. I presume most of it would be if not all of 
it 

Q. Were not petitioner’s exhibits 24, 25, and 26 corres¬ 
pondence pertaining to the year 1947? A. Yes. 

Q. Mr. MacIntyre, you personally had no way of know¬ 
ing whether during the year 1948 salesmen in the District 
of Columbia of Lever Brothers applied the rubber stamp 
containing the statement about the passage of title before 
the customer signed the order, have you? A. I should have, 
but I wouldn’t w-ant to swear to it for this reason: I con¬ 
tact and I work with the men in the field myself in 

211 all parts of the division. It is very likely and 
possibly likely that sometime in that year I was work¬ 
ing with some of the salesmen in the District. If so, I 
should have observed that. 

Q. Your knowledge would pertain to only a few? A. 
That is correct. 

Q. Your testimony as to wdiat the salesmen did during 
1948 in the District of Columbia has been based completely 
on what they should have done if they followed instruc¬ 
tions? A. Not a hundred percent. As I say, I am not sure 
through the year I worked with some of the men some of 
the time and it would be from personal observation. 

Q. Is it not true though that would amount to only— 

The Board: He just said so, Mr. Cheatham. 
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By Mr. Cheatham: 

Q. —ten or fifteen percent? 

• ••••• •••• 

Bv Mr. Cheatham: 

Q. When, if ever, did you discontinue using the stamp 
with the statement about passage of title? A. We never 
discontinued it that I know of. 

212 Q. From 1947 on it had been continued? A. So 
far as I know, yes. 

Q. Mr. MacIntyre, could you show me a letter, that is, 
any letter that you wrote to the customer, or that your of¬ 
fice wrote to the customer, in the District of Columbia dur¬ 
ing 194S stating that the order by a customer had been re¬ 
ceived but would not be accepted unless it was understood 
that title passed at the time the goods were delivered to the 
carrier? A. So far as I know, we have no correspondence 
on that in 1948 in our files. 

Q. Do you know of any such customer that was sent such 
a letter about orders pertaining to 1948? A. No, I couldn’t 
specifically name a customer. No, I could not. 

Q. Mr. MacIntyre, as to the vehicles that were regis¬ 
tered in Maryland, where were they ordinarily kept when 
they were assigned to the salesmen about which you have 
told us who lived in the District during 194S? A. At their 
home address. 

• **••••••• 

By Mr. Freeman: 

Q. Exhibits 24, 25, and 26 as to which Mr. Cheatham 
called your attention: Did they come from the files of your 
office? A. No. 

213 Q. Did I ask you to search your files to see if you 
had such forms? A. My recollection is you did. 

Q. And what is your answer? A. W r e did not have files 
for 1948, and we referred you to our New York office. 
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The Board: Where did those carbon copies come from? 

The Witness: The New York office. 

The Board: Sent from whom to whom? 

The Witness: Those particular ones, I believe, Mr. Finn 
brought down. I am not too certain of that, Your Honor. 
They didn’t come to me. 

The Board: You are referring now to Exhibits 24, 25, 
and 26? 

The Witness: I am, Your Honor. 

By Mr. Freeman: 

Q. Now, in connection with those four orders and any 
similar orders there may have been in 1948 that came in by 
mail, was the procedure in 1948 that the notice advising 
the customer about where title passed—was that handled or 
instructed to be handled by ordinary correspondence or 
were there mimeographed forms? A. I don’t believe we 
had mimeographed forms at that time. I believe that was 
just a letter, because it was so infrequent—the letter was 
dictated by the order supervisor to be sent to the cus¬ 
tomer at that time. 

214 Q. Now, did there ever come any occasion in 1948 
when shipments were made to the District of Co¬ 
lumbia on a COD basis? A. Oh, yes, that is a fairly regu¬ 
lar occurrence—not in quantity or numbers of orders, but 
we do have it occur. 

Q. And what would be the occasion for that? A. A cus¬ 
tomer doesn’t have sufficient credit to warrant to ship to 
him on a credit basis, or he prefers— 

«**••••••• 
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258 Filed Dec 28 1951 

Stipulation as to Original Exhibits in Record on Review 

Pursuant to Rule 36 of the Rules of the United States 
Court of Appeals for the District of Columbia Circuit and 
Rules 75 (f) and (i) of the Federal Rules of Civil Pro¬ 
cedure, and in light of the fact that the office of Member 
Sole of the Board of Tax Appeals for the District of Co¬ 
lumbia is on this date vacant, it is hereby stipulated and 
agreed by and between counsel for the respective parties 
that Petitioner’s original Exhibits 1 to 27, inclusive, Re¬ 
spondent’s original Exhibits A to F, inclusive, and Re¬ 
spondent’s original Exhibit G for identification shall be 
made a part of the record on review in lieu of copies there¬ 
of. Said original exhibits to be returned to the Board of 
Tax Appeals for the District of Columbia by the attorney 
for the petitioner upon conclusion of the case in the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit. 
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QUESTIONS PRESENTED. 

1. Was the sale of certain of petitioner’s products by- 
three large independent wholesale drug concerns under a 
factor appointment from petitioner the carrying on of 
trade or business in the District of Columbia by the peti¬ 
tioner within the meaning of the District of Columbia 
Revenue Act? 

2. If petitioner was carrying on or engaging in trade or 
business in the District by reason of the factor’s sales, did 
the tax imposed by the statute apply to income which did 
not arise from District sources because title to the merchan¬ 
dise sold passed outside the District? 

3. Were sales of merchandise by petitioner to a large 
customer in the District pursuant to automatic orders sub¬ 
mitted weekly by such customer “District sales” under a 
regulation defining such sales as those “principally 
secured, negotiated or effected” by officers or agents 
located in the District? 
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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 


Nos. 11,284-11,285 


Lever Brothers Company, Petitioner and 
C r oss-Respondent, 

v. 

District of Columbia, Respondent and Cross-Petitioner. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

These are petitions for review of a decision of the Board 
of Tax Appeals for the District of Columbia. The decision 
of which review is sought was entered on October 12, 1951. 
It reduced an assessment of petitioner’s franchise tax for 
the calendar year 1948 and granted a partial refund, but 
denied a petition for cancellation of the entire assessment 
and for refund of all taxes paid with interest. 
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By order of January 18, 1952, this court consolidated the 
petition of Lever Brothers Company with the cross-peti¬ 
tion of the District of Columbia. Jurisdiction of this court 
to review ail order of the Board of Tax Appeals is con¬ 
ferred by Section 47-2404 of the District of Columbia Code. 

STATEMENT OF THE CASE. 

Lever Brothers Company, petitioner, is a Maine corpora¬ 
tion. In 1948, the year for which the franchise tax in 
question was assessed, its principal place of business was in 
Cambridge, Massachusetts. Respondent is the District of 
Columbia whose officers assessed the tax. 

Lever Brothers in 194S manufactured and sold soap and 
soap products, food products and drug products. Its busi¬ 
ness was handled by tw*o divisions, the Soap Division and 
the Pepsodent Division. Neither division had an office in 
the District of Columbia (F. 1, JA 13). 1 None of the officers 
or salesmen of the company had an office or place of busi¬ 
ness in the District (F. 2, JA 13). 

The Soap Division had offices and a warehouse in Balti¬ 
more, Maryland (F. 2, 4, JA 13-14). Sales of soap and 
soap products to customers in the District in 1948 were 
solicited by personnel of the Soap Division employed by the 
Baltimore office (F. 2, JA 13). Only three salesmen were 
assigned to the District and two of these lived within the 
District (F. 2, JA 13). 

The Soap Division salesmen solicited orders on Lever 
Brothers forms in the District as well as surrounding areas, 
visiting wholesale and retail establishments (JA 48-49). 2 

1 Abbreviations used herein are as follows: 

F.—Findings of Fact of the Board of Tax Appeals 
C.L.—Conclusions of Law of the Board of Tax Appeals 
Mem.—Memorandum Opinion of the Board of Tax Appeals 
JA—Joint Appendix. 

R.—Unprinted Record 

2 In addition to soliciting orders to be accepted and filled by Lever Brothers, 
the salesmen also visited some small retail stores which purchased their 
products from wholesalers. In such cases, the salesmen turned over the 
orders to wholesalers in the District who on acceptance filled them from their 
stock (F. 4, JA 13-14). This resulted ultimately in an increase in the whole¬ 
saler’s purchases from Lever Brothers (F. 4, JA 13-14). 


n 
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After orders to be filled by Lever Brothers were obtained 
by Soap Division salesmen, they were sent to the Baltimore 
office for acceptance. If accepted, the merchandise was 
shipped from the company’s Baltimore warehouse or from 
its plant at Edgewater, New Jersey (F. 4, JA 13-14). Ship¬ 
ments were made by common carrier and, in practically all 
cases, directly to the customer (Id.). 

Instructions outstanding in 1948 were that no goods were 
to be shipped unless the order form contained the legend 
“Title passes on delivery to carrier”. These instructions 
were followed except in the case of a few mail or phone 
orders (F. 5, JA 14). Written orders which did not contain 
the notation were not filled until the customer had been 
notified by letter that title passed on delivery to the carrier 
and had consented thereto (Id.). 

The Soap Division’s largest customer in the District was 
Safeway Stores, Inc., which bought more than 46% of the 
dollar value of all merchandise sold to District pur¬ 
chasers (F. 8, 15, JA 14-15, 16). Safeway ordered soap 
products every week on its own order forms which it then 
mailed to the Baltimore office (F. 8, JA 14-15). These 
forms contained the legend “Title passes on delivery to 
carrier” (R. 193-94: Pet. Ex. 27). Safeway was not soli¬ 
cited by any of the company’s salesmen but the manager of 
the Baltimore office came to the District once every two 
weeks or every month to advise Safeway of new promo¬ 
tional plans or advertising campaigns being undertaken by 
the company (F. 8, JA 14-15). Safewav’s orders were 
mailed each week to the Baltimore office regardless of 
whether it had received a visit from the Baltimore office 
manager during that week (JA 46-47). 

The Pepsodent Division, which had its headquarters in 
New York until October 194S, when it was moved to Phila¬ 
delphia, manufactures and sells products ordinarily retailed 
by drug stores, such as tooth-paste, -powder, and -brushes, 
antiseptics, shaving cream and ladies’ hair preparations 
(F. 3, JA 13; Pet. Ex. 20). The single Pepsodent salesman 
assigned to cover the District was a resident of Silver 
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Spring, Maryland (JA 61). The salesman solicited orders 
from individual drug stores, department stores, chains, 
wholesale grocers and variety stores for delivery directly 
to those stores (Id.). In addition to Pepsodent Division 
products, he took orders for soap products from drug stores 
and drug wholesalers (JA 62, 6S-69). Generally Pepsodent 
products were delivered by shipment from the Baltimore 
warehouse in the same fashion as soap products (JA 62). 

However, a special arrangement was made with three 
large drug wholesalers in the District of Columbia: Wash¬ 
ington Wholesale Drug Exchange, District Wholesale Drug 
Corporation and the Henry B. Gilpin Company. These 
three wholesalers purchased their Pepsodent products 
under a del credere factor arrangement (F. 9, JA 15; Ex. 
C to Petition, JA 5-12), under which title to the merchan¬ 
dise remained in Lever Brothers until it was sold by the 
factors (F. 9, JA 15). 

The wholesalers operating under the factor arrangement 
received their requirements of Pepsodent products by plac¬ 
ing orders with the Pepsodent salesman or by mailing them 
to Lever Brothers offices (F. 11, JA 16). Stock held by the 
factors was sold by their salesmen to retailers who were not 
advised that it was sold under a factor arrangement (F. 12, 
JA 16; JA 35). Lever assumed the risk of loss or damage 
to the goods by fire or other hazards, but the factors as¬ 
sumed the credit risks (F. 9, JA 15). 

Each of the factors owned or leased its own warehouse in 
which Lever had no ownership or like interest (F. 10, JA 
15-16; JA 36-37). Lever Brothers products occupied ap¬ 
proximately 0.2 per cent of the total floor space of each 
warehouse (F. 10, JA 15-16). During 1948, the average 
Pepsodent stock on hand in the District held by these three 
wholesalers was $6,321 (Id.). The total factor sales of such 
stock in that year amounted to only $37,662.S0, approxi¬ 
mately 1.4 per cent of total sales by Lever to District of 
Columbia customers (F. 15, JA 16). 3 

3 In addition to Pepsodent products, the drug wholesalers also handled 
some of Lever Brothers soap and soap products as purchasers and not as 
factors (F. 13, JA 16). These purchases were handled in the same manner 
as other sales of the Soap Division’s products (JA 62). 



5 


During 1948, Lever Brothers Company’s total sales to 
District of Columbia purchasers amounted to $2,632,870.88. 
This sum amounted to 0.9592 per cent of Lever’s total sales 
in that year. By applying this percentage to the company’s 
net income from all sales in 1948, the tax assessor de¬ 
termined that $S2,316.91 of the income was apportionable to 
the District and subject to tax at 5 per cent (F. 15, 16, JA 
16-17). 

The company’s corporation franchise tax return for 194S 
showed no income taxable bv the District. On November 
30, 1950, the assessor made a deficiency assessment of 
$4,115.85. On December 22, 1950, the company paid this 
amount plus interest under protest in writing. 

Lever Brothers then petitioned the Board of Tax Ap¬ 
peals for cancellation of the assessment and refund of the 
full amount of the taxes and interest paid. On October 12, 
1951 the Board reduced the assessment to $2,087.10 plus 
interest of $211.13, a total of $2,298.23 and ordered a re¬ 
fund of the remainder plus interest. 

The basis for the reduction was the Board’s conclusion 
that although “Title to the merchandise sold by petitioner 
to District of Columbia customers, with the exception of 
sales made through factors, passed to such customers with¬ 
out the District. One-half of the amount of such sales is 
attributable to business carried on or engaged in within the 
District.” (C.L. 1, JA 17). The Board also concluded that 
all of the sales made by Lever Brothers through factors 
was income from District sources (C.L. 2, JA 17). 

Lever Brothers filed a petition for review of the decision 
on November 8, 1951 and the District of Columbia filed a 
cross-petition on the same day. 
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THE STATUTES AND REGULATIONS INVOLVED. 

1. The District of Columbia Income and Franchise Tax 
Act of July 16,1947, as amended by the Act of May 3, 1948 

This Act [61 Stat. 331-59 (1947) as amended, 62 Stat. 207 
(1948), D. C. Code §§47-1551—47-1595 (Supp. VII to 1940 
ed.)] imposes a franchise tax on corporations for “the 
privilege of carrying on or engaging in any trade or busi¬ 
ness within the District and of receiving income from 
sources within tlie District. . . ”. (D. C. Code § 4/-1571a). 
The tax is levied on the “taxable income” of each corpora¬ 
tion {Id.). “Taxable income” is defined (D. C. Code 
§47-1571) as “the amount of net income derived from 
sources within the District within the meaning of sections 
47-1580 to 47-1580b.” 

Section 47-1580 declares that “The measure of the fran¬ 
chise tax shall be that portion of the net income of the 
corporation and unincorporated business as is fairly at¬ 
tributable to any trade or business carried on or engaged 
in within the District and such other net income as is de¬ 
rived from sources within the District;... ”. However, by 
a proviso added by the 1948 amendment (62 Stat. 206-7), 4 
“income derived from the sale of tangible personal prop¬ 
erty by a corporation . . . not carrying on or engaging in 
trade or business within the District”, as defined, “shall 
not be considered as income from sources within the Dis¬ 
trict . . .”. 

Moreover, the same amendment excluded from the defini¬ 
tion of “trade or business” the following transactions 
[D. C. Code § 47-1551c(h)]: 

“(1) Sales of tangible personal property whereby 
title to such property passes within or without the Dis¬ 
trict, by a corporation or unincorporated business 
which does not physically have or maintain an office, 
warehouse, or other place of business in the District, 
and which has no officer, agent, or representative hav- 

4 This amendment is applicable to taxable years beginning on January 1, 
1948. 



mg an office or other place of business in the District, 
during the taxable year; 

• * • 

“For the purposes of this proviso, the words ‘agent’ 
or ‘representative’ shall not include any independent 
broker engaged independently in regularly soliciting 
orders in the District for sellers and who holds him¬ 
self out as such.” 

2. Regulations of the Commissioners of the District of 
Columbia Pertaining to Income and Franchise Taxes. 

(a) Subsection 10-2(d) (1) (a) of the Regulations pro¬ 
mulgated August 28, 1947, as amended August 31, 1948. 

This subsection of the regulations provides that, in the 
case of income from sales of tangible personalty, the por¬ 
tion to be allocated to the District shall be such percentage 
of the total gross income derived from such sales “as the 
District sales made during such taxable year bear to the 
total sales made everywhere during such taxable year. For 
the purpose of this regulation the phrase ‘District sales’ 
shall mean the gross receipts from all sales made which 
were principally secured, negotiated, or effected by owners, 
employees, agents, officers and branches of the corporation 
or unincorporated business located in the District;...”. 

(b) Subsection 10-1 of the Regulations promulgated 
August 28, 1947, as amended August 31, 1948: “There is 
excluded from taxation under said Act income derived from 
sales within the District of tangible personal property by 
corporations ... when such concerns do not maintain places 
of business or representatives in the District... ”. 

STATEMENT OF POINTS. 

1. None of petitioner’s income from sales to customers 
residing in the District of Columbia in 1948 was subject to 
taxation under the District of Columbia Income and Fran¬ 
chise Tax Act of 1947, as amended. Petitioner was not 
carrying on or engaged in trade or business within the 
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District of Columbia within the meaning of said statute. 
The Board, therefore, erred in concluding that any of peti¬ 
tioner’s income from sales to District of Columbia custo¬ 
mers was taxable under the provisions of the statute. 

2. The Board erred in concluding that any tax is im¬ 
posed by the statute on income arising from sales of peti¬ 
tioner's products other than those sold under the factor ar¬ 
rangement, if petitioner’s sales of certain merchandise 
through the factors constituted carrying on or engaging in 
business within the District of Columbia. The statute im¬ 
poses a tax only on income from District of Columbia 
sources. Income from non-factor sales is not from such 
sources since, as the Board found, title in such sales passes 
without the District. 

3. In any event, petitioner’s income from sales to Safe¬ 
way Stores, Inc., in the District of Columbia should not 
have been included in the income from non-factor sales, if 
income from such sales is taxable. Income from sales to 
Safeway is not includible in the proportion of sales allo¬ 
cable to the District under Section 10-2(d) (1) (a) of the 
Regulations, since they were not “principally secured, ne¬ 
gotiated or effected by owners, employees, agents, officers 
and branches ... located in the District.” The Board erred 
in including income from such sales in the base to which it 
applied its apportionment, if income from non-factor sales 
is taxable at all. 

4. The Board erred in failing to cancel the assessment 
of taxes against petitioner and in failing to direct return of 
all taxes paid by petitioner, with interest. 
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SUMMARY OF ARGUMENT. 

I. 

During 1948 neither Lever Brothers Company itself nor 
any of its officers and employees had or maintained offices, 
warehouses or other places of business in the District of 
Columbia. Under the definition of the phrase “trade or 
business” added by the 1948 amendment to the District 
Revenue Act, the income of corporations in that position is 
not to be taxed. 

However, the Board of Tax Appeals subjected Lever 
Brothers Company to taxation on the ground that three 
District of Columbia wholesale drug firms which sold Pepso- 
dent brand products under factor agreements were 
“agents” of Lever who maintained places of business 
within the District. It concluded therefore that Lever was 
liable for all sales to District of Columbia customers sub¬ 
ject to an apportionment formula which the Board adopted. 

By the terms of the statute itself, as amended, and the 
legislative history of the 1948 amendment, the drug whole- 
salers who operated under the factor agreements were not 
“agents” of Lever within the meaning of the statute. The 
w'ord “agent,” wiien used as it was in connection with the 
“doing business” concept, had a w’ell-defined meaning in 
the law T prior to its adoption by the Congress. The cases 
are clear that a factor or commission merchant is not an 
“agent” within the meaning of statutes taxing the priv¬ 
ilege of doing business within a jurisdiction. The activi¬ 
ties of the factor do not constitute the carrying on or en¬ 
gaging in business within the jurisdiction by his out-of- 
state principal. 

This conclusion as to the meaning of the terms “agent” 
and “carrying on or engaging in trade or business” is 
strengthened by reference to the legislative history of the 
194S amendment. Prior to that amendment the Commis¬ 
sioners of the District of Columbia had adopted a regula¬ 
tion that “regular and sustained” solicitation of orders in 
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the District by representatives of foreign corporations con¬ 
stituted doing business in the District. This was in the face 
of longstanding judicial interpretation that the “doing 
business” concept did not include mere solicitation of 
orders. Congress responded quickly to this interpretation 
bv enacting the 1948 amendment which, in the words of its 
sponsor, was to exempt foreign corporations which did not 
maintain “branch offices” in the District. And the District 
Commissioners’ own regulations provided that no tax 
should apply unless a foreign corporation “maintained” a 
place of business or representative in the District. 

The Board found that neither Lever nor its employees 
maintained such offices in the District and it was not sug¬ 
gested that the factors’ places of business were branch 
offices. Nor were the factors in any sense “maintained” 
as Lever representatives. Therefore, under the terms of 
the statute itself, the intent of the Congress as expressed 
in the legislative history, and the regulations of the Dis¬ 
trict of Columbia Commissioners, the entire income of 
Lever Brothers Company resulting from sales to customers 
located in the District was exempt from the tax. 

n. 

Even assuming that the Board correctly decided the ac¬ 
tivities of the factors constituted the “carrying on or en¬ 
gaging in business” in the District bv Lever Brothers Com- 
pany, only that portion of Lever’s income attributable to 
sales through factors was taxable under the terms of the 
statute. 

The statute is levied onlv on income from “sources” 
within the District and the income from non-factor sales 
was not from District sources. The term “source of in¬ 
come” with reference to sales of tangible personal prop¬ 
erty was, at the time Congress adopted it, the subject of 
longstanding judicial definition. It was settled that when 
title to goods passed beyond the confines of the taxing juris¬ 
diction, income therefrom did not arise from sources within 
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that jurisdiction. District of Columbia v. Johnson & Wim- 
satt, Inc., 82 App. D.C. 81, 160 F. 2d 913 (1947), cert. den. 
332 U.S. 760. 

The Board found and the record unmistakably shows 
the title to merchandise under the non-factor sales passed 
outside the District. Since the Revenue Act taxes income 
only from District sources, the income from such sales was 
exempt from the tax. 

in. 

Lever assumes only for the purpose of this argument 
both that it was doing business in the District within the 
meaning of the statute and that the statute taxes income 
from other than District of Columbia sources. Neverthe¬ 
less, the Board of Tax Appeals erred in including the in¬ 
come from sales to Safeway Stores, Inc. within the tax 
base. 

The Commissioners’ regulations provide that income 
from sales of tangible personal property shall be appor¬ 
tioned to the District on the basis of the ratio of “District 
sales” to total sales made each vear. “District sales” are 
defined to mean only those sales “principally secured, ne¬ 
gotiated or effected” bv agents or officers located in the 
District. 

The sales to Safeway in 194S resulted from automatic or¬ 
ders sent by mail by Safeway to the Lever office in Balti¬ 
more. They were not principally secured, negotiated or 
effected by any Lever employee. The sales manager of 
Lever’s Baltimore office made irregularly spaced visits to 
the Safeway office in the District for the purpose of inform¬ 
ing Safeway of forthcoming advertising and promotional 
campaigns which would result in increased demand for 
particular brands, and suggested larger than usual orders 
for these brands to meet the increased demand. He re¬ 
ceived no orders on these visits and the visits were not 
coordinated with the sending of orders by Safeway to the 
Lever office in Baltimore. This activity was not the type 
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contemplated by the definition of “District sales” as those 
principally secured, negotiated or effected by agents 
located in the District. Income from Safeway sales, there¬ 
fore, was not subject to the tax in any event. 

ARGUMENT. 

L LEVER BROTHERS COMPANY WAS EXEMPT 
FROM THE TAX BY VIRTUE OF THE STATUTE 
AS AMENDED. 

A. By Its Terms the Act Exempts Lever Brothers Company 

From the Tax. 

The taxing statute here in question specifically exempts 
from taxation foreign corporations selling tangible prop¬ 
erty to District of Columbia customers, which corporations 
do “not physically have or maintain an office, warehouse, 
or other place of business in the District,” and which have 
“no officer, agent, or representative having an office or 
other place of business in the District.” D. C. Code §47- 
1551c(h)(l), quoted supra, pp. 6-7. It is clear that this 
statute exempts Lever from the tax. As the Board found, 
Lever had no office, warehouse or other place of business 
in the District (F. 1, JA 13). Likewise the Board found 
that neither its officers nor its salesmen had an office or 
other place of business in the District (F. 2, JA 13). This 
should have ended the matter. However, the Board sub¬ 
jected Lever Brothers Company to taxation on the ground 
that three District of Columbia wholesale drug houses 
selling Pepsodent brand products under factor agreements 
were “agents” of petitioner who had places of business in 
the District within the meaning of the Act. The Board, ac¬ 
cordingly, held that Lever was “liable for all sales to Dis¬ 
trict of Columbia customers” subject to a 50 per cent ap¬ 
portionment formula (Mem., JA 21-22). 

It is our position that the Board erred in this conclusion 
and that a factor is not an “agent” within the meaning 
of the Act. While a factor agreement may create an agency 
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relationship for many purposes, Congress plainly did not 
intend to include factors as “agents” within the meaning 
of the District of Columbia Revenue Act. That Act uses 
the word “agent” in relationship to the phrase “carrying 
on or engaging in trade or business within the District.” 

The word “agent” when used in connection with the 
phrase “carrying on trade or business” has been the sub¬ 
ject of frequent construction by the courts. Under the 
cases, the use of factors to make sales does not constitute 
the carrying on of trade or business through an “agent”. 

In expressing its intention Congress used language with 
specific and well-defined meaning in the law. In the words 
of the Supreme Court, it is a “familiar rule that where 
words are employed in an act which had at the time a well 
known meaning in the law, they are used in that sense un¬ 
less the context requires the contrary. Keck v. United 
States, 172 U. S. 434, 446.” Case v. Los Angeles L. P. Co., 
30S U.S. 106, 115 (1939)/’ Accordingly, we shall examine 
that law. 

The basic rule that the factor arrangement is not suffi¬ 
cient to constitute the carrying on of business was stated 
with great clarity in Butler Bros. Shoe Co. v. U. S. Rubber 
Co., 156 Fed. 1, 20 (8th Cir., 1907), cert. den. 212 U. S. 
577 (1908), where the Court said: 

“In a simple transaction the true answer seems clear. 
A farmer sends to a commission merchant in a citv a 
dozen barrels of apples for him to sell. The factor 
puts them in his store, sells them, receives the pro¬ 
ceeds, and remits them, less his factorage. The farmer 
from time to time sends 1,000 barrels during the sea¬ 
son, and they are sold and the proceeds are remitted in 
the same way. The farmer is not carrying on the busi- 

5 And it is in that context that the word must be read. “And where Con¬ 
gress borrows terms of art in which are accumulated the legal tradition and 
meaning of centuries of practice, it presumably knows and adopts the cluster 
of ideas that were attached to each borrowed word in the body of learning 
from which it was taken and the meaning its use will convey to the judicial 
mind unless otherwise instructed. In such case, absence of contrary direction 
may be taken as satisfaction with widely accepted definitions, not as a de¬ 
parture from them.” Morissctte v. United States, 72 S. Ct. 240, 250 (1952). 
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ness of selling apples in the city, but the factor is. The 
transaction in hand is larger, but in every element 
which conditions its legal character and effect it is not 
different.” 

See also Cooper Rubber Co. v. Johnson, 133 Tenn. 562, 182 
S. IV. 593 (1916); Brook ford Mills v. Baldwin, 154 App. Div. 
553, 139 N. Y. Supp. 195 (1st Dep’t 1913); Universal Oil 
Corp. v. Falls Rubber Co., 188 Okla. 401, 110 P. 2d 296 
(1941); Falls Rubber Co. v. La Fon, 256 S. W. 577 (Tex. 
1923). 

A case involving a tax statute not unlike the one in ques¬ 
tion was City of Atlanta v. York Manufacturing Co., 155 
Ga. 33, 116 S. E. 195 (1922). There the City of Atlanta 
tax authorities, pursuant to an ordinance authorizing the 
imposition of a license tax on companies doing “business” 
in the city even though only through an “agent”, at¬ 
tempted to collect the tax from a foreign corporation 
which had a local factor or commission merchant. Point¬ 
ing out that the goods were held by the factor for sale in 
his own name at his own place of business, that title did 
not passjand the factor was not billed until after he had 
sold the goods, and that the factor assumed all credit risks 
with respect to his own customers, the court held that the 
tax was inapplicable to the foreign corporation because the 
factor “is not the agent of the [foreign corporation] ; and 
the latter is not doing any business in the City of Atlanta 
within the meaning of the tax ordinance of that city under 
consideration.” 155 Ga. at 39, 116 S. E. at 198. 

Despite its holding that the factor was not an “agent” 
for the purposes of the tax ordinance in question, the court 
stated, as we do here, that for many purposes, a factor 
agreement creates an agency relationship. Quoting from 
an earlier case, the court said (155 Ga. at 41, 116 S. E. 
at 199: 

“While in one sense a factor or commission mer¬ 
chant is the agent of the consigning dealer or manu¬ 
facturer, he does not conduct an agency or business 
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for the latter at the place of business of the former, 
where the sales of the consigned merchandise are made 
to customers chosen by the local dealer, at his own 
risk, and the proceeds of the sale do not become the ex¬ 
clusive property of the consigning company. And busi¬ 
ness so conducted is truly said to be that of the factor 
or commission merchant.” 

Thus, the cases show clearly that neither the phrase 
“carrying on or engaging in trade or business,” nor the 
word “agent” when used in relation to the “doing-busi¬ 
ness” concept, is broad enough to encompass the commis¬ 
sion merchant or factor himself or activities carried on 
through him. 0 

That concept in substance requires that “agency” or 
“representation” shall give the foreign corporation super¬ 
visory control over at least a substantial part of the busi¬ 
ness of the local agent or representative. It means that if 
the foreign corporation does not have a branch office in 
the jurisdiction, it must have something substantially 
equivalent, i.e. y a full or part time claim on the services of 
the individuals or organizations acting for it in the juris¬ 
diction. The concept is that of an office or agent main¬ 
tained as such by the foreign corporation. The District 
of Columbia Commissioners in their regulations substan¬ 
tiate this interpretation of the statute. They proclaimed 
that the Act exempts from taxation income from sales of 
personal property made by foreign corporations when the 
corporations do not maintain places of business or repre¬ 
sentatives in the District (Subsection 10-1 of the Regula¬ 
tions promulgated August 28, 1947, as amended August 31, 
194S, quoted supra, p. 7). 

Accordingly, under the appropriate canons of construc¬ 
tion, Congress in using the phrase “carrying on or engag- 

*> Tt should be noted that the 194S amendment specifically excludes from 
the definition of the word ‘ ‘ agent ’ \ independent brokers who solicit sales in 
the name of out-of-town sellers (D. C. Code $ 47-1551c(h)). It would seem 
to follow that the District drug wholesalers who solicited orders for Lever 
merchandise in their own names (F. 12, JA 16) are not “agents.” 
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ins: in trade or business” and the word “agent” cannot be 
regarded as intending any broader meaning for those 
words than the general meaning which had been adopted in 
the law before the statute was passed. The factors, there¬ 
fore, were not “agents” within the meaning of this statute 
regardless of whether the term might appropriately be 
applied to them for other purposes. The Board did not 
suggest that Lever’s activities constituted “doing busi¬ 
ness” aside from sales through factors. It follows that 
under the statute itself, Lever was not “carrying on or 
engaging in trade or business” in the District and was not 
subject to taxation at all. 

B. The Legislative History of the Amendment Reinforces 
the Conclusion That Congress had Reference to the 
Well Established “Doing Business” Concepts Existing 
For Many Years. 

Except for the factor sales, it is, of course, clear that 
Lever Brothers was engaged in mere solicitation of the 
kind that has uniformly been held not “doing business” 
under the statutes. 7 

Despite this long-standing judicial interpretation of 
“carrying on a trade or business” and similar phrases, the 
Commissioners in 1947 adopted a regulation providing that 
“regular and sustained” solicitation of orders in the Dis¬ 
trict constituted doing business here under the 1947 In¬ 
come and Franchise Tax Act. Sec. 10-1 (a) of Regulations 
promulgated August 28, 1947. This action was apparently 
taken on the assumption that the Supreme Court’s decision 
in the International Shoe case, 8 that states could constitu¬ 
tionally regulate mere solicitation, meant that Congress, in 

" Green v. Chicago B. ft Q. R. Co., 205 U. S. 530 (1907) ; Philadelphia ft 
R. Ry. Co. v. McKibbin, 243 U. S. 264 (1917); People's Tobacco Co. v. Amer¬ 
ican Tobacco Co., 246 U. S. 79 (1918); Whitaker v. MacFadden Publications, 
Inc., 70 App. D. C, 1659, 105 F. 2d 44 (1939). 
x International Shoe Company v. Washington, 326 U. S. 310 (1945). 
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adopting the 1947 Act, had in fact taxed such solicitation. 9 
Congress quickly responded to the Commissioners’ adop¬ 
tion of this provision by enacting the 1948 Amendment, 
and the Commissioners were forced to withdraw the Regu¬ 
lations. Sec. 10-1 of the Regulations as amended August 
31, 1948. 

Thus, under the only valid interpretation of the 1947 
Act before the amendment, Lever Brothers was not “car¬ 
rying on or engaged in a trade or business” within the Dis¬ 
trict. Certainly it cannot be argued that the 1948 Amend¬ 
ment, which even the District has conceded was designed to 
lessen the impact of the tax, has resulted in the imposition 
of a tax where none could be validly imposed before. 

The bill’s sponsor certainly had no such intention. Sena¬ 
tor Cain stated his intention that a foreign corporation 
which did not maintain “branch offices” in the District 
would not be taxable. 94 Cong. Rec. 4925 (1948). Cer¬ 
tainly no one could suggest that the factors’ places of busi¬ 
ness constituted Lever’s branch offices or that the factors 
were representatives “maintained” by Lever as required 
by the Commissioners’ regulations. The factors were 
large independent District of Columbia concerns in whose 
business or property Lever had no financial interest (P. 
10, JA 16). Nor did Lever employees maintain “branch 
offices” because, as the Board specifically found, neither 

9 The District has argued that the International Shoe case has completely 
changed the longstanding definition of the phrase “carrying on or engaging 
in trade or business.” We believe that such a reading of the case is in¬ 
correct. We submit that the case was merely an affirmance of the constitu¬ 
tionality under the due process clause of state regulation of the employment 
relationship between foreign corporations and their local employees engaged 
in solicitation. The ra.se docs not discuss the phrase “carrying on or doing 
business.” In fact it avoids the use of that phrase. It merely holds that 
the corporation in question had sufficient contacts with the state so that it was 
fair and just under traditional concepts to permit the state to tax it for the 
privilege of employing salesmen within the state and include those salesmen 
under state social security. The opinion itself cited without disapproval cases 
on doing business and holding that ‘ ‘ mere solicitation ’ ’ was not doing busi¬ 
ness. See 326 U. S. at 318. We submit what the International Shoe case 
stands for in the present context is merely that had the Congress so desired, 
it could without constitutional objection have subjected petitioner to this tax. 
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Lever nor any of Lever’s salesmen maintained offices or 
places of business in the District (F. 1, 2, JA 13). 

The statute itself, and the legislative history, including 
the Commissioners’ regulations, therefore, excluded income 
from Lever’s sales to District of Columbia customers from 
the tax because Lever was not “carrying on or engaging 
in trade or business”. 10 


II. EVEN ASSUMING LEVER BROTHERS COMPANY 
WAS DOING BUSINESS IN THE DISTRICT WITH¬ 
IN TEE MEANING OF THE STATUTE, INCOME 
FROM NON-FACTOR SALES WAS EXEMPT FROM 
THE TAX. 

We have shown that, within the meaning of the 1947 
Revenue Act, as amended, Lever Brothers Company was 
not carrying on or engaging in trade or business in the Dis¬ 
trict. However, even assuming contrariwise that, as the 
Board held, Lever was carrying on such trade or business 
by reason of its factor sales, the statute is clear that only 
income resulting from the factor sales is to be taxed. 

The income here involved results solely from the sale of 
tangible goods, and the law has long been that the “source” 
of such income is the place where title to the goods passes. 
District of Columbia v. Johnson <£ Wimsatt, Inc., 82 App* 
D. C. 81, 160 F. 2d 913 (1947), cert. den. 332 U. S. 760. It 
was established in the record and the Board held (C. L. 1, 
JA 17) that title to the goods passed from Lever Brothers 
outside the District, except in the case of Pepsodent brand 

As to Pepsodent factor sales, title passed in the District of Columbia. Ac¬ 
cordingly, in the absence of the 1948 Amendment, that income would be income 
from District of Columbia “sources” (See District of Columbia v. Johnson Sc 
Wimsatt , Inc., 82 App. D. C, 81, 160 F. 2d 913 (1947), cert. den. 332 U. S. 
760), and taxable because the Act taxes income from sources in the Dis¬ 
trict whether or not connected with carrying on business. However. Section 
2 of the 1948 Amendment (D. C. Code § 47-1580) specifically provides that 
income derived from the sale of tangible personal property by a corporation 
not carrying on business in the District as defined “shall not be considered' 
as income from sources within the District for purposes of this Article.” 
Therefore, if Lever was not doing business, it was entirely free from tax 
even on Pepsodent factor sales. 
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sales under the factor arrangement. Accordingly, the 
“source” of income from non-factor sales was without the 
District. 

We believe it is plain that the statute taxes only income 
arising from District of Columbia sources and that accord¬ 
ingly income from non-factor sales is not taxable. 

The act imposes a five percent franchise tax “upon the 
taxable income of every corporation, whether domestic or 
foreign ...” unless exempted. Taxable income is defined 
(D. C. Code § 14-1571) as “the amount of net income de¬ 
rived from sources within the District within the meaning 
of Sections 47-15S0 to 47-1580b.” (Emphasis supplied.) 

Congress must have known when it passed the Act of 

Julv 16.1947 that this Court in the Johnson & Wimsatt case 

•> 7 

had held that the “source” of income from the purchase 
and sale of goods is the place where title passes. It was 
pointed out in that case that the holding accorded with long¬ 
standing and consistent rulings in federal taxation. (81 
App. D. C. at S2-S3, 160 F. 2d at 914-15). If Congress had 
intended to depart from this consistent interpretation, re¬ 
inforced as it was bv the recent decision of this Court, it 
certainly would have used other language. 11 It did no such 
thing. Instead, it used exactly the same word “source” 
and must be taken to have intended it to have its estab¬ 
lished meaning. Hecht v. Medley, 265 U. S. 144,153 (1924); 
Morissette v. United States, 72 S. Ct. 240, 250 (1952). The 
statute therefore must mean that if income is not from 
“sources” within the District of Columbia it is not taxable 
income. 

This conclusion is strengthened by the fact that the 1948 
amendment was passed in part because of the dangers of 
multiple taxation mentioned in the Johnson & Wimsatt 
case (82 App. D. C. at 82, 160 F. 2d at 914). Thus Mary- 

See TIccht Co. v. Botcles, 321 TT. S. 321, 329 (1944): “Wo cannot but 
think that if Congress had intended to make such a drastic departure from 
the traditions of couity practice, an unequivocal statement of its purpose 
would have been made.” 
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land has an income tax on foreign corporations. Flack’s 
Md. Code Ann., Art. 81, § 230(b) (1947 Cum. Supp.). To 
permit the same income to be taxed by both Maryland and 
the District was a result which Congress desired to avoid. 
(See, e.g ., Hearings, Joint Subcommittee on Fiscal Affairs 
of the Committees on the District of Columbia, 80th Cong., 
2d sess. pp. 54-55, 122-127 (1948)). 

It cannot be successfully contended that the reference in 
the definition of “taxable income” to sources within the 
District “within the meaning of sections 47-1580 to 47- 
1580b” evidenced an intention to withdraw the full signifi¬ 
cance of the word “sources.” These sections themselves 
give no basis for any suggestion that the Act seeks to tax 
income from non-Distriet sources. Section 47-15S0a pro¬ 
vides for allocation completely in terms of the “source” 
of the income. It first says that, in the case of a business 
carried on whollv within the District, all income shall be 
deemed to be from sources within the District. It then says 
that if business is carried on partly within and partly with¬ 
out the District, the income shall be from sources within 
and without the District. In the latter case, it provides that 
the portion of the income subject to tax shall be determined 
under regulations which in the opinion of the taxing author¬ 
ities should be applied in order to determine properly the 
net income subject to tax under the statute. Nowhere is 
there a retreat from the concept of source of income. It 
was only in the 1948 amendment that Congress departed 
from the normal meaning of the word “source” and then 
by limiting and not expanding it. In that amendment, as 
we have seen (n. 10, supra) it adopted a specific proviso 
that particular income from District sources, i.e., from 
sale of personalty by a foreign corporation where title 
passed without the District, should “not be considered as 
income from sources within the District for purposes of 
this article . . .”. Plainly, the statute, in the case of cor¬ 
porations subject to tax, intended to impose and did im- 
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pose a tax only on income from sources within the Dis¬ 
trict. 12 

Under the 1947 Act, before the amendment, the Commis¬ 
sioners’ regulations provided that income resulting from 
the sale of tangible personal property should be 100 per¬ 
cent taxable if title passed within the District, and only 
50 percent taxable if title passed outside the District (Sec¬ 
tion 10-2d(l)c of Regulations of November 28,1947). Non¬ 
factor sales under this regulation would have been subject 
to a 50 percent tax. The 194S amendment, as even the Dis¬ 
trict of Columbia concedes (R. 151), was intended to lessen 
the impact of the tax. Yet the District’s position is that 
Lever must pay the tax on 100 percent of the income from 
non-factor sales. In effect, the District argues that the 194S 
amendment, designed to relieve out-of-District businesses 
of taxation, resulted in doubling the tax on the Lever 
Brothers Company. 

The Board of Tax Appeals, perhaps in an attempt to 
avoid this incongruous result, reduced the tax on income 
resulting from non-factor sales by 50 per cent. It claimed 
this right under its authority to reduce assessments. \Yc 
believe the Board exceeded its power in so doing. The 
Board’s power is only to act judicially in cases before it. 
It cannot as here attempt to revive a regulation of the Dis¬ 
trict of Columbia Commissioners abandoned by them in 
194S, whose revival is resisted by them before this Court. 

And, of course, if we are right that the Act taxes only 
income arising from District of Columbia “sources”, inclu¬ 
sion of 50 per cent of income not from such sources is as 
objectionable as inclusion of all such income. 

Accordingly, even if Lever’s factors’ sales in the Dis¬ 
trict constituted doing business, it could be taxed only on 
the income from the factor sales and not on the income 
from the other sales, the source of which was outside the 
District. 

i~See Hearings on 1948 Amendment, supra, at p. 51. There Assessor Dent, 
referring to an earlier draft of the 1948 amendment which provided that 
certain income “is not from District of Columbia sources,” stated “That 
would mean it would not be subject to taxation.” 
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HI. IN ANY EVENT THE SALES TO SAFEWAY MUST 
BE EXCLUDED IN COMPUTING TAXABLE IN¬ 
COME. 

For the purpose of this point of our argument, we as¬ 
sume, contrary to what has been established in Points I 
and II above, (1) that Lever was doing business in the Dis¬ 
trict within the meaning of the statute, and (2) that the 
statute permits it to be taxed on all its sales to District cus¬ 
tomers even where title passed outside the District. Even 
on these assumptions the Board nevertheless erred in in¬ 
cluding income from sales to Safeway Stores, Inc. within 
the base to which it applied its 50 percent apportionment. 

Under the District of Columbia Commissioner’s regula¬ 
tions, income from these sales is exempt from taxation. 
Section 10-2(d)(l)a of the Regulations provides that, in 
the case of income from sales of tangible personalty, the 
fraction to be apportioned to the District is such percentage 
of the total gross income derived from such sales “as the 
District sales made during such taxable year bear to the 
total sales made everywhere during such taxable year.” 
The regulation continues: “For the purpose of this regu¬ 
lation the phrase ‘District sales’ shall mean the gross re¬ 
ceipts from all sales made which were principally secured, 
negotiated, or effected by owners, employees, agents, offi¬ 
cers and branches of the corporation or unincorporated 
business local ed in the District; ...” (Emphasis supplied). 
The record is plain that the Safeway sales were not “Dis¬ 
trict sales”, as defined, since they were not “principally 
secured, negotiated, or effected” by agents or officers 
of Lever Brothers “located in the District.” 

The record establishes that Safeway bought Lever prod¬ 
ucts automatically or “by the book” every single week (JA 
46). Each week the orders were mailed to the Lever Bal¬ 
timore office by Safeway (F. 8, JA 14-15). These orders 
were sent regardless of whether a Lever representative had 
visited Safeway during the week (JA 46-47). In fact, none 
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of the regular salesmen solicited Safeway. Visits were 
paid to Safeway by the Division Sales Manager of the Bal¬ 
timore Division of Lever Brothers once every two weeks or 
once a month (F. 8, JA 14-15). The purpose of these visits 
was to advise Safeway of new promotional items or adver¬ 
tising campaigns being undertaken by Lever Brothers (Id.). 
The Sales Manager did not, however, receive orders on 
these visits (JA 46-47). 

Notwithstanding these facts, the Board concluded that 
Safeway sales were “District sales” within the meaning of 
the Regulations. The Board stated that although “many 
of the orders from Safeway Stores, Inc. came to petition¬ 
er’s Baltimore office directly by mail and without specific 
solicitation on behalf of petitioner . . . they were to a sub¬ 
stantial extent induced or promoted by the sales manager 
of petitioner’s Baltimore division on his monthly or semi¬ 
monthly trips into the District” (Mem., JA 21). The 
Board apparently felt that all Safeway sales had to be in¬ 
cluded in the apportionment base because there was no 
evidence to segregate Safeway sales induced by the Sales 
Manager on these visits from others not so induced (Id.). 

We submit that the Board’s conclusion was erroneous. 
It is obvious that the Regulation relating to “District 
sales” was designed to subject to tax income from sales 
resulting from orders secured by representatives in the 
District notwithstanding where the orders were accepted. 
The regulation makes such sales “District sales” by revers¬ 
ing the well-established principle that the place of sale on 
orders solicited by salesmen is the location of the office 
where the orders are accepted. 13 It certainly was not in¬ 
tended to include in the tax base income from automatic 
sales resulting from standing practice encouraged only by 
general advice on future plans of the selling company. 

This distinction is made clear by comparing the activity 
of the ordinary soliciting salesman with the advisory func¬ 
tions of Lever’s Baltimore sales manager. The ordinary 


JSWilliston, Contracts § 97 (Rev. Ed. 1936). 
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salesman delivers the sales message to the customer, over¬ 
comes buyer resistance, and leaves the customer’s premises 
with a written or oral order. All that need be done to con¬ 
summate the sale is acceptance of the order by the home 
office. The Baltimore sales manager of Lever, on the other 
hand, merely made irregularly spaced visits to Safeway’s 
District office for the purpose of informing the Safeway 
buyer of particular promotional campaigns in the offing (F. 
S, JA 14-15). lie did not leave with an order (JA 46-47). Or¬ 
ders were regularly sent by mail from Safeway to the Lever 
office each week, whether or not the Lever sales manager 
had made a call earlier in the week. The Board found 
that, by these activities, the sales manager “promoted” or 
“induced” some sales. Be that as it may, he certainly did 
not principally secure, negotiate, or effect them. The prin¬ 
cipal motivation which induced all Safeway sales was the 
desire of that company to have a constant inventory of 
Lever products which resulted in their automatic weekly 
orders. Furthermore, the concept of securing, negotiating 
or effecting a sale is consistent only with the obtaining of 
an actual order which needs nothing more for consumma¬ 
tion into a sale than acceptance by the home office. It is 
not consistent with visits paid merely for the purpose of 
informing an experienced specialist, who handles the pur¬ 
chasing of thousands of grocery items for a large chain, of 
future promotional plans on particular brands of soap. 

The conclusion must be that Safeway sales were not 
“District sales” within the Regulations and the Board er¬ 
roneously included those sales as District sales in comput¬ 
ing the tax. 14 The amount involved, $1,222,397.69, is almost 
one-half the amount of sales which the Board included 
within the base to which it applied its 50 percent appor¬ 
tionment. Consequently, even if Lever should fail on the 

54 Tt should also be noted that the sales manager was not “located” in the 
District—his office was in Baltimore (F. 8, JA 14-15). Under the Kegula- 
tions, in order for sales “principally secured, negotiated or effected’’ to be 
within the definition of “District sales’’, they must have been done so by an 
officer or agent located in the District. 
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other grounds submitted, it would still be entitled to have 
the amount included within this base reduced by almost one- 
half. 


CONCLUSION. 

The Board erred in failing to cancel the assessment of 
taxes against petitioner and in failing to direct return of 
taxes paid by Petitioner with interest. 

Respectfully submitted, 

Melton V. Freeman, 

1200 Eighteenth Street, N. W., 
Washington 6, D. C. 

Attorney for Petitioner. 

G. Duane Vieth, 

George Bunn, 

Arnold, Fort as & Porter, 
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Washington 6, D. C., 

Of Counsel. 
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QUESTIONS PRESENTED 


In the opinion of the District of Columbia, respondent 
and cross-petitioner, the questions presented are as follows: 

1. Whether Lever Brothers was carrying on or engaged 
in business in the District during 1948 within the mean¬ 
ing of the statutory definition of “trade or business” as 
contained in the District of Columbia Income and Franchise 
Tax Act of 1947 ? 

2. Assuming that Lever Brothers was carrying on a 
trade or business in the District, can Lever Brothers avoid 
the franchise tax on income fairly attributable to such 
trade or business by the simple expedient of arranging to 
pass title to the goods sold outside the District of Colum¬ 
bia? 

3. Whether sales of merchandise by Lever Brothers to 
Safeway Stores, Inc., were “District sales” under a Regu¬ 
lation which defined such sales as those “which were prin¬ 
cipally secured, negotiated, or effected by owners, em¬ 
ployees, agents, officers and branches” of Lever Brothers 
“located in the District”? 

4. Whether the Board of Tax Appeals had authority to 
employ an apportionment formula different from that au¬ 
thorized by statute and prescribed by the Commissioners 
under Regulations? 
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BRIEF FOR THE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 

This is a tax case in which neither party is satisfied with 
the decision below. For purposes of clarity the parties 
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will be referred to herein as “Lever Brothers’’ and “Dis- 
t rict ’ 

The statute involved, infra, imposes a franchise tax 
upon corporations for the privilege of carrying on or en¬ 
gaging in any trade or business within the District and of 
receiving such other income as is derived from sources 
within the District of Columbia. The statute further pro¬ 
vides that the measure of the franchise tax shall be that 
portion of the net income of the corporation as is fairly 
attributable to any trade or business carried on or engaged 
in within the District of Columbia, and such other income 
as is derived from sources within the District of Columbia. 

Lever Brothers is engaged in the business of manufactur¬ 
ing and selling soap and soap products, food products, and 
drug products, including products sold under the brand 
name “Pepsodent” (App. 13). During 194S, the tax year 
involved, total sales by Lever Brothers of goods shipped 
into the District amounted to over two and one-half mil¬ 
lion dollars (App. 16). 

The statutory definition, infra , of the words “trade or 
business” provide in material part that such words include 
the engaging in or carrying on of any trade, business, pro¬ 
fession, vocation or calling or commercial activity, but ex¬ 
cludes therefrom sales of tangible personal property by a 
corporation which does not physically have or maintain an 
office, warehouse, or other place of business in the District 
of Columbia, and which has no officer, agent, or representa¬ 
tive having an office or other place of business in the Dis¬ 
trict of Columbia during the taxable year. 

In view of the foregoing, the District deems the follow¬ 
ing facts to be material: 

Certain of Lever Brothers products sold in the District 
of Columbia were handled through three factors. Each of 
these factors, under agreements, had authority to sell the 
merchandise to retailer purchasers, except such as should 
be from time to time designated by Lever Brothers. The 
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factors agreed actively to promote the sale of the products 
and to sell only at the prices and upon the terms specified 
by Lever Brothers from time to time. (App. 15.) 

Each factor stipulated that it should not be constituted 
or deemed a purchaser of the products, and that complete 
title thereto, until transfer thereof by the factor directly 
to the purchaser should remain in Lever Brothers, and 
that proceeds from the factor’s sales should, until accounted 
for by the factor, be held in trust by the factor for Lever 
Brothers (App. 15). 

The factors agreed to store, display and sell Lever Broth¬ 
ers’ products only in their regular places of business. 
Lever Brothers assumed the risk of loss or damage by fire 
and other hazards. Each factor had its own warehouse in 
which Lever Brothers’ merchandise regularly occupied 
space. (App. 15, 16.) 

The factors further agreed to, and did, make monthly 
accountings and monthly remittances to Lever Brothers at 
the latter’s Chicago office for merchandise sold during the 
previous month (App. 15). 

The factors were compensated by Lever Brothers for the 
services rendered in the form of “commissions” and “dis¬ 
counts” (App. 15). 

During six months of the tax year involved Lever Broth¬ 
ers had three salesmen living and working in the District 
of Columbia. Two of the salesmen lived and worked in 
the District for the whole year. (App. 47, 50, 55.) These 
salesmen did not go to the Baltimore office of Lever Broth¬ 
ers, which was the office to which they were responsible. 
The salesmen made daily reports of their activities in the 
District of Columbia to the Baltimore office of Lever 
Brothers and, as well, communicated with that office on 
other matters for many reasons, such as to quicken the 
delivery of an order, to get a day off, etc. Each salesman 
was furnished an automobile which he was allowed to keep 
where he resided in the District of Columbia. Lever Broth- 
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ers’ customers knew where the salesmen lived and con¬ 
tacted them either at their homes or through the office. These 
salesmen used their homes in carrying on Lever Brothers’ 
business in the District of Columbia, including the sending 
and receiving of mail and-other messages between them 
and the Baltimore office of Lever Brothers, as well as re¬ 
ceiving mail and other contacts there from customers of 
Lever Brothers. (App. 55, 56, 57.) 

The salesmen living and working in the District of Co¬ 
lumbia called upon all classes of buyers and used every 
outlet in the District to sell soap (retail, direct, and through 
wholesalers), regardless of size and location (App. 48). 
All orders obtained bv salesmen from drug stores were 
turned over to the factors (in the District of Columbia) 
for their (the factors’) delivery of the merchandise ordered 
to the particular retailer (App. 16, 66, 67). 

Throughout the tax year involved (1948) Lever Brothers’ 
instructions to its Baltimore division personnel were that 
all orders from District of Columbia customers were re¬ 
quired to have placed thereon the words “Title passes on 
delivery of goods to carrier. Seller agrees to prepay 
freight.” When orders without such notation were re¬ 
ceived by the Baltimore office of Lever Brothers, they were 
returned to the salesmen to re-contact the customer. These 
notations were required for their effect on Lever Brothers’ 
sales to District of Columbia customers. (App. 14.) This 
procedure was started in 1947 (App. 74), and applied only 
to orders written in the District of Columbia (App. 75). 

Lever Brothers filed its District of Columbia corporation 
franchise tax return for 1948 which showed no tax due the 
District (App. 16; Tr. 7). Thereafter the Assessor made a 
deficiency assessment against Lever Brothers for the.year 
involved (App. 16). The amount of the assessment 
($4,115.85) was determined by ascertaining the ratio of 
Lever Brothers’ sales to District of Columbia customers 
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to total sales and applying that percentage 1 to 
Lever Brothers’ total net income from all of its sales 
($8,581,829.65). This resulted in the sum of $82,316.91 
which the Assessor determined was the portion of income 
attributable to the District of Columbia. (App. 16; Resp. 
Ex. “F”.) In the notice of the deficiency assessment (Resp. 
Ex. “F”) to Lever Brothers it was stated: 

“On the basis of the information submitted, it 
is our view that your company is engaging in 
business within the District of Columbia, and that 
the above computation reflects the net income fair¬ 
ly attributable to business carried on within the 
District.” 


STATUTE INVOLVED 

The statutory provisions involved in the question whether 
the taxpayer was engaged in a trade or business and had 
taxable income derived therefrom are contained in the 
District of Columbia Income and Franchise Tax Act pf 
1947, as amended, the material portions of which are as 
follows: 

Title I, Sec. 4, Act of July 16, 1947, 61 Stat. 331, 332, c. 
258, as amended by Sec. 1, Act of May 3, 1948, 62 Stat. 206, 
c. 246, D. C. Code, 1940, Supp. VII, Sec. 47-1551c: 

“SEC. 4. GENERAL DEFINITIONS.—For 
the purposes of this article and wherever appear¬ 
ing herein, unless otherwise required bv the con¬ 
text— # # # 

“(h) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, 
profession, vocation or calling or commercial ac¬ 
tivity in the District of Columbia; * * * Provided, 
however, That the words ‘trade or business’ shall 
not include, for the purposes of this article— 


1 See Resp. Ex. “F”, the original of which is part of the record in this case. 
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“ (1) Sales of tangible personal property where¬ 
by title to such property passes within or without 
the District, by a corporation or unincorporated 
business which does not physically have or main¬ 
tain an office, warehouse, or other place of busi¬ 
ness in the District, and which has no officer, agent, 
or representative having an office or other place of 

business in the District, during the taxable year; 

* * • > * 


Title X, Secs. 1 and 2, Act of July 16, 1947, supra, as 
amended by the Act of 1948, supra, D. C. Code 1940, Supp. 
VII, Sec. 47-1580: 

“SEC. 1. PURPOSE OF ARTICLE.—It is the 
purpose of this article to impose (1) an income 
tax upon the entire net income of every resident 
and every resident estate and trust, and (2) a 
franchise tax upon every corporation and unin¬ 
corporated business for the privilege of carrying 
on or engaging in any trade or business within the 
District and of receiving such other income as is 
derived from sources within"the District: Provided, 
however, That, in the case of any corporation, the 
amount received as dividends from a corporation 
which is subject to taxation under this article, 
and, in the case of a corporation not engaged in 
carrying on any trade or business within the Dis¬ 
trict, interest received by it from a corporation 
which is subject to taxation under this article shall 
not be considered as income from sources within 
the District for the purposes of this article. The 
measure of the franchise tax shall be that portion 
of the net income of the corporation and unincor¬ 
porated business as is fairly attributable to any 
trade or business carried on or engaged in within 
the District and such other net income as is de¬ 
rived from sources within the District: Provided 
further, That income derived from the sale of 
tangible personal property by a corporation or un¬ 
incorporated business not carrying on or engag- 
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ing in trade or business within the District as de¬ 
fined in title I of this article shall not be considered 
as income from sources within the District for pur¬ 
poses of this article, with the exception of income 
from sales to the United States not excluded from 
gross income as provided in title III, section 
2(b) (13) of this article.” 

“SEC. 2. ALLOCATION AND APPORTION¬ 
MENT.—* * # If the trade or business of any 
corporation # # * is carried on or engaged in both 
within and without the District, the net income 
derived therefrom shall, for the purposes of this 
article, be deemed to be income from sources with¬ 
in and without the District. Where the net income 
of a corporation * * * is derived from sources both 
within and without the District, the portion thereof 
subject to tax under this article shall be deter¬ 
mined under regulation or regulations prescribed 
by the Commissioners. The Assessor is author¬ 
ized to employ any formula or formulas provided 
in any regulation or regulations prescribed by the 
Commissioners under this article which, in his 
opinion, should be applied in order to properly 
determine the net income of any corporation or 
unincorporated business subject to tax under this 
article.” 


REGULATIONS INVOLVED 

The regulations promulgated pursuant to the District of 
Columbia Income and Franchise Tax Act of 1947, supra , 
which were in effect during the tax year involved, are pub¬ 
lished in District of Columbia Tax Reports, CCH (Pars. 
13-901 to 13-916a), and D. C. Tax Reports, Prentice-Hall 
(Pars. 11-400 to 11-730). The pertinent provisions thereof 
are as follows: 

“Sec. 10-1. * # # While it is not the purpose of 
these regulations to give specific definitions which 
may cover most conceivable kinds of employment 
or activity which come within the statutory defini- 
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tion of ‘trade or business’, two general definitions 
are important and are given below: 

“a. A ‘business’ is that which occupies the time, 
attention and labor of men for the purpose of a 
livelihood or profit. Engaging in business involves 
the investment of time or capital, or both, on the 
future outcome of the enterprise, whether it be 
successful or unsuccessful. 

il b. ‘Commerce’ consists of intercourse and traf¬ 
fic and includes the transportation of persons and 
property as well as the purchase, sale and ex¬ 
change of commodities.” 

“Sec. 10-2(d). Income from Trade or Business. 

* * * If the trade or business is carried on partly 
within and partly without the District, that por¬ 
tion of the gross income from trade or business to 
be apportioned to the District shall be determined 
as follows: 

“(1) Income from sales of tangible personal 
property, a. Where gross income for any taxable 
year is derived from the manufacture and sale or 
purchase and sale of tangible personal property, 
the portion thereof to be apportioned to the Dis¬ 
trict shall be such percentage of the total of such 
gross income as the District sales made during 
such taxable year bear to the total sales made 
everywhere during such taxable year. For the 
purpose of this regulation the phrase ‘District 
sales’ shall mean the gross receipts from all sales 
made which were principally secured, negotiated, 
or effected by owners, employees, agents, officers 
and branches of the corporation or unincorporated 
business located in the District; and the phrase 
‘total sales’ shall mean the gross receipts from all 
sales. 

• •••••••• 

“( 4 .) • * * if it shall appear to any taxpayer 
that the formulae herein prescribed are inapplic¬ 
able to its business or will operate so as to ap¬ 
portion to the District a greater portion of the net 
taxable income of such taxpayer than is fairly 
attributable to the District, such taxpayer may 
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file with the Assessor a statement of its objec¬ 
tions to the use 'of such formulae together with a 
proposed alternative method of apportionment. 
Such statement and proposal shall be supported by 
whatever evidence the taxpayer deems necessary 
or the Assessor may request. In such cases where, 
in the opinion of the Assessor, an equitable tax 
will result, the net taxable income from within 
the District may be determined by applying the 
factor determined in accordance with the appro¬ 
priate formula herein referred to against the total 
net income of the corporation or unincorporated 
business reported for Federal income tax pur¬ 
poses: # # # If, however, the Assessor shall con¬ 
clude that the use of any of the formulae or 
methods herein referred to would result in an in¬ 
equitable tax in any specific instance, he shall 
determine the gross income from within the Dis¬ 
trict by such other method as, in his opinion, is 
equitable. The burden of showing that any of the 
formulae prescribed herein is inapplicable or op¬ 
erates unfairly in any case shall rest upon the 
complaining taxpayer.” 

STATEMENT OF POINTS 

1 . The findings of fact are clearly erroneous in that the 
Board did not make an ultimate finding that Lever Brothers 
had agents and representatives who had offices and other 
places of business in the District and who conducted Lever 
Brothers’ business in the District during the taxable year. 
Basic findings 2 (as amended), 9,10,11, 12 and 14, required 
such ultimate finding. 

2. Conclusion of Law No. 1 is erroneous. In lieu thereof 
the Board should have concluded as a matter of law, that 
Lever Brothers was engaged in a “trade or business” in the 
District during the taxable year 1948 as that term is de¬ 
fined in Sec. 4(h) of the District of Columbia Income and 
Franchise Tax Act of 1947, as amended. 

3. The Board had no authority to employ an apportion¬ 
ment formula different from that authorized by statute and 
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proscribed by the Commissioners under regulations. Since 
Lever Brothers did not propose a method of apportionment 
alternative to the method employed by the Assessor, as re¬ 
quired by regulation, the Board was bound by the method 
employed by the Assessor. 

4. Since the Board's Conclusion of Law No. 1 is errone¬ 
ous, the decision is erroneous and should be reversed. 

SUMMARY OF ARGUMENT 

Lever Brothers had three agents (factors) in the District who 
sold certain of Lever Brothers’ products, actively promoted sales 
of such products by display and otherwise from places of busi¬ 
ness in the District, and who regularly accounted to Lever 
Brothers with respect thereto. Also, Lever Brothers had a stock 
of goods in each of three warehouses in the District from which 
orders of District customers were filled, as well as three salesmen 
who lived in the District and used their homes, and whose homes 
Lever Brothers used, for the transaction of the District business 
of Lever Brothers. On these facts Lever Brothers was engaged in 
a “trade or business” within the District within the meaning of 
the statute involved and is liable for the franchise tax imposed 
for the privilege of engaging in such business and of receiving 
such other income as was derived from District sources. 

Congress was aware of this Court’s decisions holding that the 
source of income under the Income Tax Act of 1939 was the 
place where title passes when it enacted the District of Columbia 
Income and Franchise Tax Act of 1947 and the 1948 amendment 
thereto here involved. When business interests sought to amend 
the 1947 Act as the 1939 Act had been amended with respect to 
passage of title, District tax officials opposed the proposal because 
of inequitable taxation, administrative difficulty and litigation 
which had resulted under the 1939 Act as amended. Consequent¬ 
ly, when Congress enacted the 1947 Act and the 1948 amendment 
the clear intention was to eliminate the passage-of-tide test of 
taxability in the District. Under the present system in the Dis- 
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trict, there is no doable taxation by Maryland and the District 
since both have the same criteria, each taxing the income from 
sales which were principally secured, negotiated, or effected by 
owners, employees, agents, officers and branches of the taxpayer 
located within the respective taxing jurisdiction. 

The Board of Tax Appeals erred in using a Regulation relat¬ 
ing the passagc-of-title test of taxability which had been rescinded 
by the Commissioners after enactment of the 1948 amendment. 
The Board has no authority to prescribe a formula of apportion¬ 
ment. The Assessor used a formula of apportionment in this 
case which was prescribed by regulations and authorized by the 
statute. Such regulations have the force and effect of law. The 
taxpayer did not propose an alternative apportionment formula 
as authorized by the regulations. The Board, therefore, was 
bound by the method used by the Assessor. 

The Board’s decision is erroneous and should be reversed with 
directions to affirm the assessment 

ARGUMENT 

I 

Lever Brothers Company is not exempt from the tax imposed; 
it was engaged in a trade or business during the taxable year 
in the District of Columbia, and is therefore subject to 
taxation. 

The principal contention of Lever Brothers is that it was 
exempt from the franchise tax involved under the amend¬ 
ment to the definition of the words “trade or business” in 
the District of Columbia Income and Franchise Tax Act of 
1947, supra, which excludes from the definition sales of 
tangible personal property by a corporation which does not 
physically have or maintain an “office, warehouse, or other 
place of business” in the District, and which has no “officer, 
agent, or representative having an office or other place of 
business in the District” during the taxable year. 


s’ 
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The general rule is that a taxpayer claiming immunity 
from a tax has the burden of establishing his exemption. 
Norton Company v. Department of Revenue of Illinois, 340 
U. S. 534, 537, 95 L. Ed. 517, 71 S. Ct. 377. That rule is 
applicable in the present case. 

As will be seen from the District’s counter-statement of 
the case, supra, Lever Brothers had in the District of Co¬ 
lumbia during the taxable year: 

(1) Three agents (factors) who sold certain of Lever 
Brothers’ products, actively promoted sales of such prod¬ 
ucts by display and otherwise from places of business in 
the District of Columbia, and who regularly accounted to 
Lever Brothers with respect thereto; 

(2) A stock of goods in each of three warehouses in the 
District of Columbia from which orders of customers were 
filled; 

(3) Three representatives (salesmen) who lived in the 
District of Columbia and used their homes, and whose 
homes Lever Brothers used, for the transaction of the 
business of Lever Brothers. 2 

The facts adduced, as set forth in the District’s counter¬ 
statement of the case and particularly in basic findings of 
fact 2 (as amended, App. 26), 9, 10, 11, 12 and 14, clearly 
show that Lever Brothers had “agents” and “representa¬ 
tives” who had “offices” and “other places of business” in 
the District continuously during the taxable year, and that 
such agents and representatives daily conducted Lever 
Brothers’ business in the District. Failure of the 
Board of Tax Appeals to made an ultimate find¬ 
ing to such effect was erroneous and, consequently, 
the Board further erred in failing to make a 
conclusion of law that Lever Brothers was engaged 
in a “trade or business” in the District during the taxable 


2 One of these representatives was in the District only six months, but the 
other two lived and worked in the District for Lever Brothers for the 
whole tax year. 
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year as that term is defined in Sec. 4(h) of the statute in¬ 
volved. Such a conclusion of law was essential since the 
assessment was based upon the determination by the As¬ 
sessor that Lever Brothers was engaged in a “trade or 
business ” during the taxable year within the meaning of 
the statute involved and, also, because the Board’s govern¬ 
ing statute and the applicable decisions require that a con¬ 
clusion of law in this regard be made. See Sec. 47-2403, 
D. C. Code, 1940, Saginaw Broadcasting Go. v. Federal 
Communications Commission, 68 App. D. C. 282, 96 F. 2d 
554, cert. den. 305 U. S. 613; Johnston Broadcasting Co. v. 
Federal Communications Commission, 85 U. S. App. D. C. 
40, 175 F. 2d 351, and compare Kelleher v. Commissioner, 
94 F. 2d 294 (CA 9, 1938). 

The principal argument on behalf of Lever Brothers is 
that the three factors were not “agents” of Lever Broth¬ 
ers as that term is used in connection with the term “carry¬ 
ing on trade or business” (Pet. Br., p. 12-16). In urging 
this Court to adopt the view that Lever Brothers was not 
subject to taxation at all (Br., p. 16) it is asserted that 
under canons of statutory construction, Congress did not 
give the words “carrying on or engaging in trade or busi¬ 
ness” and the word “agent” any broader meaning for those 
words than the general meaning. Under the general de¬ 
finition and applicable decisions of this Court, not cited in 
the brief for Lever Brothers, 3 a factor is clearly an agent. 

A “factor” is defined in Webster’s New International 
Dictionary (Second Edition, 1946) as: 

“One who acts, or transacts business, for 
another; an agent, now esp. in commercial transac¬ 
tions.” 


3 It was pointed out in District of Columbia v. Buckley, 75 U. S. App. D. C. 
301. 304, 128 F. 2d 17, 20. cert, denied 317 U. S. 65S. that decisions of this 
Court should be relied upon in local matters, rather than decisions of State 
Courts. 
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In Neild et al. v. District of Columbia, 71 App. D. C. 306, 
319, 110 F. 2d 246, 259, this Court pointed out that a 
“factor” is a “commercial agent” and said: 

“ * * * Title to the goods remains in the prin¬ 
cipal, the factor being merely a bailee for the pur¬ 
poses of the agency. The business of such a com¬ 
mission merchant is manifestly different from a 
business which is carried on by a person who, in¬ 
stead of dealing with the goods of another, pur¬ 
chases merchandise with his own capital, takes 
title in his own name and sells for his own account 
at whatever price he may deem advisable, without 
direction from another. Clearly there is a sub¬ 
stantial difference between the two; sufficient to 
satisfy even the requirements of the Fourteenth 
Amendment. ’ ’ 

See also Green v. United States, 25 App. D. C. 549, 553, 
cited in the Neild case, and 2 Am. Jur., Agency, Secs. 2-4. 
A broker, of course, is also an agent; but Congress saw fit 
to exclude from the words “agent” or “representative” 
any independent “broker engaged independently in regular¬ 
ly soliciting orders in the District for sellers and who holds 
himself out as such” as pointed out on page 7 of the brief 
for Lever Brothers. Had Congress intended to exclude 
factors, also, it could readily have done so in the provision 
with respect to independent brokers. In this connection the 
Board of Tax Appeals stated (App. 21): 

“Passing by the question of whether the peti¬ 
tioner maintained one or more warehouses in the 
District, it is sufficient to say that the so-called 
factors were undoubtedly in fact and by the ex¬ 
pressed intention of the parties, agents of peti¬ 
tioner, and that they did have places of business in 
the District, and there is no showing that they were 
independent brokers.” 
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With respect to the salesmen of Lever Brothers who 
lived in the District of Columbia, regularly solicited orders 
here for Lever Brothers, and u^ed their homes in the Dis¬ 
trict with respect to the business and commercial activities 
of Lever Brothers, the Board of Tax Appeals took the view 
that such salesmen did not have places of business in the 
District (App. 13, 26). As pointed out in the District’s 
counter-statement of the case, supra, these salesmen did not 
| ever go to the Baltimore office of Lever Brothers, and they 
used their residences in the District for receiving mail and 
messages from the Baltimore office, for contacting District 
customers, and for other purposes in connection with their 
employment by Lever Brothers in the District. Under these 
facts such salesmen were undoubtedly agents or representa¬ 
tives of Lever Brothers, and they did have a “place of 
business” in the District during the taxable year within the 
meaning of the 1948 amendment to the statute involved. 4 

It seems pertinent to point out that the District of Colum¬ 
bia Income and Franchise Tax Act of 1947, supra, is in 
reality a combination of the former Business Privilege 
Tax Act of 1937, 50 Stat. 68S, c. 690, and the former District 
of Columbia Income Tax Act of 1939, 53 Stat. 1087, c. 367. 
The business privilege tax was, as its name implies, a tax 
imposed upon the privilege of engaging in business in the 
District. Neild et al. v. District of Columbia, supra. Under 
that law corporations were held liable for the tax in cases 
where the only commercial activity was the regular solici¬ 
tation of orders by salesmen, there being no resident rep¬ 
resentative or other place of business in the District ( Panitz 
et al. v. District of Columbia, 74 App. D. C. 284, 122 F. 2d 
61), where the corporation owned a stock of merchandise in 
the District which it kept stored with certain of its custom¬ 
ers ( General Electric Co. v. District of Columbia, 71 App. 

1 D. C. 321, 110 F. 2d 261), and where the corporation did 

• 4 In this connection the case of IFesJ Pub. Co. v. McColgan, 27 Cal. 2d 705, 
166 P. 2d S61, affirmed 32S U. S. S23, is interesting. 
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not have a general business office in the District but did 
maintain a warehouse in the District and a place for the 
redemption of merchandise coupons, the sales being soli¬ 
cited in the District by the corporation's employees ( Col¬ 
gate Palmolive Feet Co. v. District of Columbia, 71 App. 
D. C. 324, 110 F. 2d 264). In the latter case it was con¬ 
tended that the statute was not intended to impose a tax 
upon the privilege of conducting business by means of 
solicitation and delivery from without the District to cus¬ 
tomers within the District by common carrier. This Court 
rejected the contention. 

The District of Columbia Income Tax Act of 1939 was 
imposed upon income from sources within the District of 
Columbia ( District of Columbia v. Johnson & Wimsatt, 
Inc., 82 U. S. App. D. C. 81, 160 F. 2d 913, cert, denied 332 
U. S. 760). 

Lever Brothers argues (Br., p. 16) that, except for the 
“factor sales”, it was engaged in “mere solicitation” of 
the kind that has uniformly been held not “doing business” 
under the statutes. The statutes, however, as will be seen 
by reading the cases cited in support of the statement (foot¬ 
note 7), related to service of process with respect to foreign 
corporations which, under the facts, were held to be not 
“found” or “doing business” in the jurisdiction. There 
were no broad definitions of “trade or business” which 
included “commercial activity”, etc., involved such as in the 
present statute. But even under the service-of-process type 
of case, the previous idea that solicitation of business is 
not “doing business” has disappeared. Mr. Justice Rut¬ 
ledge, concurring in the Court’s opinion in International 
Harvester Co. ct al. v. Department of Treasury, 322 U. S. 
340, 88 L. Ed. 1313, 64 S. Ct. 1019, and in General Trading 
Co., etc. v. State Tax Commission of the State of Iowa, 322 
U. S. 335, SS L. Ed. 1309, 64 S. Ct. 102S, and dissenting from 
the Court’s opinion in McLeod v. J. E. Dilworth Co. et al., 
322 U. S. 327, 88 L. Ed. 1304, 64 S. Ct. 1023, had occasion to 
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* 


observe (322 TJ. S. 354) that “The old notion that 'mere 
solicitation’ is not ‘doing business’ when it is regular, con¬ 
tinuous and persistent is fast losing its force.” In making 
the statement reference was made to this Court’s decision 
in Frene v. Louisville Cement Co., 77 U. S. App. D. C. 129, 
134, 134 F. 2d 511, 516, wherein it was said: 

“ * # * Solicitation is the foundation of sales. 
Completing the contract often is a mere formality 
when the stage of ‘selling’ the customer has been 
passed. No business man would regard ‘selling,’ 
the ‘taking of orders,’ ‘ solicitation’ as not ‘doing 
business.’ The merchant or manufacturer con¬ 
siders these things the heart of business. * ' * ” 

The Court went on to say that “solicitation” constitutes, 
in the practical sense, both “doing business” and “trans¬ 
acting business,” and should do so in the legal sense. Sub¬ 
sequently, in the case of International Shoe Co. v. iras7i- 
ington, 326 U. S. 310, 90 L. Ed. 95, 66 S. Ct. 154, the Supreme 
Court clearly established the rule (distinguishing its deci¬ 
sions in cases relied upon by Lever Brothers in the present 
case) that solicitation of business, wffien it is regular, con¬ 
tinuous and persistent—as distinguished from casual or 
isolated items of activities—constitutes doing business 
within a taxing jurisdiction. In that case the Court pointed 
out that the corporation had no office in the State, made no 
contracts either for sale or purchase of merchandise there, 
and maintained no stock of merchandise in the State; but 
that it did employ eleven to thirteen salesmen under direct 
supervision and control of sales managers located outside 
the State (St. Louis, Missouri), that the salesmen resided 
in the State of Washington, and that their principal acti¬ 
vities were confined to that State. Later, in the case of 
United States v. Scophony Corporation of America, 333 
U. S. 795, 92 L. Ed. 1091, 68 S. Ct. 855, the Supreme Court, 
even in the service-of-process type of case, adopted the 
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practical, everyday business or commercial concept of 
doing or carrying on business of any substantial character 
as the test of venue (333 U. S. 807). 

It thus clearly appears that Lever Brothers, through the 
activities of its factors (agents) and salesmen (repre¬ 
sentatives) was engaged in carrying on a trade or business 
in the District during the tax year involved. These acti¬ 
vities resulted in sales of goods, shipped into the District, 
amounting to over 2 y 2 million dollars during the tax year 
involved. Tliis is business of a “substantial character”. 5 

II 

Since Lever Brothers was doing business in the District of Colum¬ 
bia, income from sales to District customers even though 
title passed outside the District is not exempt. 

In point II of the argument for Lever Brothers it is urged 
that, assuming Lever Brothers was carrying on a trade or 
business in the District by reason of its factor sales, in¬ 
come from non-factor sales is exempt because title to the 
goods sold passed outside the District. It is stated (Br., p. 
19) that Congress must have known when it passed the Act 
of July 16, 1947, that this Court had held in the Johnson & 
Wimsatt case, supra, that the “source” of income (under 
the District of Columbia Income Tax Act, since repealed by 
the statute here involved) is the place where title passes. 
We agree that Congress knew of such decision. This seems 
clear from the testimony and proceedings at the Hearings 
Before The Joint Subcommittee on Fiscal Affairs of the 
Committees on the District of Columbia, Congress of the 
United States, Eightieth Congress, Second Session, pp. 97 
to 117, referred to in Lever Brothers’ brief (p. 20), 6 parti- 

5 For general definitions of “business” see Flint v. Stone Tracey Co., 220 
U. S. 107, 55 L. Ed. 3S9, 31 S. Ct. 342; Hazen ct al. v. National Rifle Associa¬ 
tion of America, 69 App. D. C. 339, 101 F. 2d 432. 

6 A copy of this document (No. 73426) has been lodged with the Clerk of 
this Court for the convenience of the Court. 
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cularly pages 98, 99, 105, 106-111. On p. Ill it is stated 
that in February, 1947, when the Commissioners trans¬ 
mitted a draft of the proposed bill which became the 1947 
Act, it was pointed out in the letter of transmittal: 

“The proposed bill, like the present income-tax 
law, imposes a tax upon the income of corporations 
which is derived from sources within the District. 
However, under the proposed bill, unlike under the 
present law, the passage of title from the seller to 
the purchaser and the acceptance of orders are not 
specifically made any part of the test of the geo¬ 
graphical source of income derived from the sale 
of tangible personal property. # ” 

Then when business interests sought to have the 1947 Act 
amended as the District of Columbia Income Tax Act of 
1939 had been amended, their proposals met with opposition 
by District tax officials. The Committee Report on the bill 
which became the 194S amendment to the 1947 Act 7 stated : 

“The purpose of the bill, as amended, is to 
clarify the language and intent in the District of 

Columbia Income and Franchise Tax Act of 1947, 

• • • 

“Complaints were received by Members of the 
Congress from business organizations located out¬ 
side the District which did business in the District 
through solicitation by salesmen and others who 
did not maintain business offices in the District. As 
a result of such complaints, H. R. 5317 and H. R. 
5563, Eightieth Congress, Second session, were in¬ 
troduced. Those bills were intended to amend the 
1947 act to exempt from taxation income derived 
from the procurement of orders for the sale of per¬ 
sonal property by means of telephonic communica¬ 
tion, correspondence, or solicitation by salesmen in 
the District where such orders required acceptance 


~ House Report No. 1792. SOth Congress. 2d Session, April 23. ISMS. 
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without the District before binding the parties and 
title to such property passed without the District, 
as well as the income derived from sales of per¬ 
sonal property to the United States unless the tax¬ 
payer was engaged in business in the District and 
such property was delivered for use within the 
District. The language of H. R. 5317 and H. R. 

5563 was the same as that contained in section 1 of 
the act of June 22, 1942 (56 Stat. 376, title 47, sec. 
1502(b), D. C. Code 1940, supp. V), which amended 
the District of Columbia Income Tax Act of 1939. 
Those bills met with opposition by District tax 
officials because, in their view, the prior law on 
which the .two bills were based resulted in inequit¬ 
able taxation and much administrative difficulty 
and litigation. 

“Hearings on the subject were held before the 
Joint Subcommittee on Fiscal Affairs of the Com¬ 
mittees on the District of Columbia, and, there¬ 
after, conferences were held by District tax officials 
and some of the interested representatives of 
manufacturing organizations in efforts to formu¬ 
late amendments to the 1947 act which would be 
satisfactory to the complaining taxpayers and al¬ 
leviate the difficulties of the tax officials.” 

The difficulties of the tax officials stemmed from the deci¬ 
sion in the Johnson & Wimsatt case. 8 The conference re¬ 
ferred to in the Committee Report, supra , was arranged at 
the request of the Chairman of the Joint Subcommittee 9 
and held. 10 

It seems clear from the legislative history referred to 
above and the language of the 1948 amendment that Con¬ 
gress did not intend to provide for the exemption urged by 
Lever Brothers. The amendment provides, in material 
part, that the words “trade or business” shall not include, 

s See pp. 9S. 110-117, of the 1948 Hearings, supra. 

9 Ibid., p. 171. 

10 Respondent’s Exhibit G for identification which was offered in evidence 
but erroneously excluded by the Board (Tr. 217-219, 241-243). 
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for the purposes of the 1947 Act, sales of tangible personal 
property whereby title to such property passes within or 
without the District if the corporation does not physically 
have or maintain an office, warehouse, or other place of 
business in the District, and if the corporation has no officer, 
agent, or representative having an office or other place of 
business in the District. Conversely, the words “trade or 
business” do include sales of tangible personal property by 
a corporation if it physically has or maintains an office, 
warehouse, or other place of business in the District, or if 
the corporation has an officer, agent, or representative who 
has an office or other place of business in the District, re¬ 
gardless whether title to the property sold passed within 
or without the District. 

Lever Brothers also argues that to permit the same in¬ 
come to be taxed by both Maryland and the District was a 
result which Congress desired to avoid. This suggestion 
of “double” taxation is erroneous. The Division Office Ad¬ 
ministrator of Lever Brothers, in answer to a question 
whether an income tax was paid to Maryland for the year 
1948 answered “I don’t know” (App. 75). Sec. 10-2(d) (1) 
of the Regulations supra, defines “District sales” as those 
“which were principally secured, negotiated, or effected by 
owners, employees, agents, officers and branches of the cor¬ 
poration or unincorporated business located in the Dis¬ 
trict”. Maryland has a regulation using identical language 
as to Maryland sales. 11 Therefore, a “District sale” could 
hardly be, at the same time, under identical requirements, a 
“Maryland sale”, and vice versa. This situation was also 
known to Congress before it enacted the 1948 amendment. 

It is further argued in Point III of Lever Brothers’ brief 
that its sales to Safeway Stores, Inc., were not principally 
secured, negotiated, or effected by its employees, agents, 
officers and branches located in the District. The facts set 

11 See p. 117 of the 19-48 Hearings, supra, and Par. 10.280. State and Local 
Tax Service (D. C. and Md.). published by Prentice-Hall, Inc. 


22 


forth above, in the District’s view, show that such sales 
were so obtained. Maryland tax officials have a similar 
view. They hold that sales secured and negotiated in Mary¬ 
land by salesmen operating in Maryland under the super¬ 
vision of an office outside Maryland are allocable to Mary¬ 
land. 12 


Ill 

The Board of Tax Appeals had no authority to employ an ap¬ 
portionment formula different from that authorized by statute 
and prescribed by the Commissioners under Regulations. 

Apparently because of the erroneous view of the Board 
of Tax Appeals that passage of title to the property sold 
is still a factor in the scheme of taxation which Congress 
has provided for the District, notwithstanding the legisla¬ 
tive history referred to above, the Board further erred in 
using a Regulation relating to passage of title which had 
been rescinded by the Commissioners after enactment of 
the 194S amendment (App. 19, 20). 

The Board of Tax Appeals has no authority to prescribe 
a formula of apportionment. That authority is vested 
solely in the Commissioners of the District of Columbia 
under Sec. 2, Title X, of the statute involved, supra. That 
section then provides that the Assessor is authorized to em¬ 
ploy any formula or formulas provided in regulations pre¬ 
scribed by the Commissioners which, in his opinion, should 
be applied in order to properly determine the net income 
subject to tax. This the Assessor did (App. 16, Finding 
16). If Lever Brothers was not satisfied with the method 
of apportionment used, adequate and fair procedure to 
propose a different method was provided in Sec. 10-2 (d) (4) 
of the Regulations, supra, but no alternative method was 
proposed. The Board, therefore, was bound by the method 
used by the Assessor. It is well settled by this Court that 


12 Par. 10.2S0, State and Local Tax Service, Prentice-Hall, supra. 
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administrative regulations have the force and effect of law. 
Hughes v. Securities and Exchange Commission, 85 U. S. 
App. D. C. 56, 174 F. 2d 969, Red River Broadcasting Com - 
pang v. F. C. C., 69 App. D. C. 1, 98 F. 2d 282, cert, denied 
305 IT. S. 625. 


CONCLUSION 

The Board’s Conclusion of Law No. 1 (App. 17) that 

onlv one-half of the amount of sales to District customers 
* 

(except sales made through factors) was attributable to 
business carried on or engaged in within the District by 
Lever Brothers, is erroneous. The decision (App. 23) is 
therefore erroneous and should be reversed with directions 
to affirm the assessment. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, 
D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for District of Columbia, 
District Building, 

Washington 4, D. C. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


Nos. 11,284-11,285 


Lever Brothers Company, 

Petitioner and Cross-Respondent, 

v. 

District of Columbia, Respondent and Cross-Petitioner. 


REPLY BRIEF FOR PETITIONER IN CASE No. 11284 
AND RESPONDENT IN No. 11285 


The argument of the District of Columbia is that the 
1948 amendment, which Congress enacted to relieve out-of- 
District firms from taxation in the District, must be con¬ 
strued to double the tax on Lever. Under the 1947 Regu¬ 
lations, Lever would have been subject to tax on 50 percent 
of its non-factor sales to District customers. (Section 
10-2d(l)c of Regulations of November 28, 1947). After 
the amendment of 1948, designed to relieve out-of-District 
business firms of tax unless they maintained “branch of¬ 
fices” in the District, the Assessor now seeks to tax Lever 
on 100 percent of such sales to District customers. He does 
this by ignoring the 1948 amendment, the reasons for its 
adoption, and the law. 
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I. DOING BUSINESS 
A. Solicitation 

The principal point of the District of Columbia is that 
the activity of solicitation of orders by salesmen, which 
activity through the years has come to be known in the 
cases as “mere solicitation”, is “doing business” within 
the jurisdiction where such solicitation takes place. Lever, 
of course, admits that the activities of its salesmen with re¬ 
spect to all sales except those made to Safeway Stores 1 
and those made through the three factors, are within the 
category of “mere solicitation”—indeed, Lever strenuously 
urges this contention. For, as w’e show' in our main brief 
(pp. 16-1S), the unbroken line of authority holds that such 
activity does not constitute “doing business” within the 
jurisdiction for the purpose of taxation statutes. Con¬ 
gress w'as aw’are of this line of authority when it passed the 
Revenue Act and the 194S amendment, and Congress ex¬ 
pressly rejected an attempt by District of Columbia of¬ 
ficials to subject such activity to taxation in the District. 

The District of Columbia tax officials have long urged 
that “mere solicitation” is the type of activity which should 
subject an out-of-District seller to taxation in the District 
of Columbia. This contention w'as the basis for the Dis¬ 
trict’s criticism of the 1942 statutes. 2 It was the basis for 
the regulations promulgated under the 1947 Act w’hich sub¬ 
jected such activity to taxation (but at a rate of only 50 
percent). 3 It w*as the basis for the District’s opposition to 
the 1948 amendment. 4 Notwithstanding this oft expressed 
contention of the District tax officials, the Congress en- 


1 See pp. 22-25 of the Brief for Petitioner. 

2 Hearings, Joint Subcommittee on Fiscal Affairs of the Committees on the 
District of Columbia, 80th Cong., 2d sess., p. 111. 

3 See the remarks of one of the District of Columbia officials at the Hear¬ 
ings on the 1948 amendment: “ ... the District of Columbia in promulgating 
the regulations under the 1947 Act, so far as I know, is the only taring juris¬ 
diction that ever has been frank enough to come out and say that mere 
solicitation, if regular and sustained, constitutes doing business.” Hearings, 
supra, Note 2 at page 126. 

4 See Hearings, supra , Note 2, at pp. 110-117. 


3 


acted the 1948 amendment to make it unmistakably clear 
that “mere solicitation” was not such activity as to con¬ 
stitute “doing business” and therefore to subject the out- 
of-District seller to taxation. 

The dog won’t stay dead, however. Once again in this 
case we are confronted with the same old contention that 
“mere solicitation” is “carrying on or engaging in any 
trade or business within the District” as that phrase is em¬ 
ployed by Congress in the District of Columbia Revenue 
Act. 

The chief support for the contention of the District of 
Columbia officials has been the decision in International 
Shoe Co. v. Washington, 326 U. S. 310 (1945). We still find 
that case being relied upon (Dist. of Col. Br. pp. 17-18). As 
we pointed out in our main brief (pp. 16 to 17) and re¬ 
iterate here, that case merely supports the proposition that, 
had Congress intended to define “doing business” as in¬ 
cluding “mere solicitation”, it constitutional^ could have 
done so. It is of no help whatsoever in determining what 
Congress did mean when it adopted the term in the Reve¬ 
nue Act. And it is extremely difficult to see how it can be 
argued that Congress intended to tax “mere solicitation” 
when, by adopting the 1948 amendment to the statute, 5 it 
specifically rejected the 1947 regulations of the Commis¬ 
sioners which had that effect. 

B. Salesmen’s Residences 

The District of Columbia attempts to bolster its argu¬ 
ment that Lever was engaged in or carrving on trade or 
business in the District by pointing to the fact that some 
of its salesmen had their homes in the District of Columbia 
during 194S (Dist. Col. Br., pp. 12, 15). Notwithstanding 
the Board’s finding that neither Lever itself nor any of its 

The District Commissioners conceded that the effect of the 1948 amend¬ 
ment was to eliminate solicitation by salesmen as a basis for taxation by 
quickly repealing the 1947 regulations which had stated that “regular and 
sustained” solicitation of orders in the District constituted doing business 
there. (Section 10-1 of the Regulations as amended August 31, 1948). 
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salesmen had an office or place of business in the District 
of Columbia during the taxable year (F. 1, 2, JA 13), the 
District argues that the homes of these salesmen were their 
offices. The argument was made before the Board of Tax 
Appeals and was properly rejected. The facts are: two 
salesmen of the Soap Division of Lever Brothers during 
the year 1948 made their homes in the District of Colum¬ 
bia (F. 2, JA 13; JA 55): that they received communica¬ 
tions at their homes from Lever Brothers and perhaps 
from customers (F. 2, JA 13; JA 57); and that they parked 
company automobiles overnight in front of their houses 
or apartments. (JA 57). The Pepsodent salesmen lived 
in Silver Spring, Maryland (JA 61). 

The taxing statute here involved makes it plain that the 
place of residence of a sales agent is immaterial for taxing 
purposes. The statute is quite specific that a corporation 
is not subject to tax if it “has no officer, agent or repre¬ 
sentative having an office or other place of business in the 
District.” If Congress had intended that mere residence 
of a salesman in the District would render a corporation 
taxable it would have so provided. 

Indeed, the legislative history shows that Congress spe¬ 
cifically rejected such a provision. In opposing the 194S 
amendment to the Revenue Act, the District of Columbia 
officials submitted an alternative amendment which would 
have subjected foreign corporations to taxation if they had 
representatives “residing” in the District. 0 Objection was 
made that such a provision would discriminate against Dis¬ 
trict residents. 7 Congress rejected the proposal and passed 
instead the 194S amendment imposing a tax only if the rep¬ 
resentative had an office or place of business in the Dis¬ 
trict. 

In view of this legislative history and the plain language 
of the statute, it cannot be presumed that Congress in- 


6 See Hearings, supra, Note 2, at p. 119. 
~ Ibid., pp. 165-66. 
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tended the question of taxation of corporations selling 
goods to District customers to depend upon whether the 
corporation’s salesman makes his home in the District or in 
surrounding Maryland or Virginia. 

The homes of the Lever salesmen here involved were not 
in any sense offices or places of business. The salesmen’s 
work was done in the stores they solicited. They conducted 
only such incidental business transactions as any salesman 
(or indeed any other person) does at his home. (JA 55-57) 
The statute excluding the residence of the agent as a basis 
for taxation, and dealing only with offices and places of 
business, would be meaningless if a home at which in¬ 
cidental business communications were received could be 
regarded as an office or place of business. 


As we pointed out in our main brief, on sales other than 
those through factors (which are dealt with in the next -sec¬ 
tion of this reply brief), Lever Brothers Company cannot 
on any theory be said to be engaged in business within the 
District. On the contrary, orders which eventually resulted 
in such sales were either solicited here by Lever salesmen 
or sent directly to the Baltimore office of Lever by the 
customer. Those orders were accepted by Lever without 
the District and title to the merchandise sold passed with¬ 
out the District. This activity is not within the Congres¬ 
sional definition of the term “carrying on or engaging in 
any trade or busines-s within the District.” 

C. Factor Sales 

The second basis for the District’s argument that Lever 
should be taxed on the income from all its sales to District 
of Columbia customers is that Lever is doing business with¬ 
in the District by virtue of the small percentage of such 
sales it makes to such customers through factors. The argu¬ 
ment of the District (Br. pp. 13-14) is that a factor is an 
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agent of Lever maintaining an office in the District. As we 
pointed out in our main brief (pp. 14 to 15), a factor is, of 
course, an agent for many purposes. The essential point 
is that Congress used the term “agent” in the Revenue Act 
in connection with the phrase “carrying on or engaging in 
trade or business”. As the cases show, when so used, the 
term does not apply to a factor. A concern making sales 
in a jurisdiction through a factor is not engaging in or 
carrying on trade or business through an “agent” in that 
jurisdiction. (See cases cited, main brief, pp. 13-15). 

The distinction between a general agent and one of lim¬ 
ited authority, such as a factor, for the purposes of various 
statutory* provisions, was recently restated in Boston Medi¬ 
cal Supply Co. v. Lea- <£* Febiger, 195 F. 2d 853 (C.A. 1st, 
1952). In that case the question discussed was whether an 
action under section 4 of the Clayton Act (15 U-S.C. S 15) 
could properly be brought in a jurisdiction in which the 
defendant made sales only through a factor. Section 4 
provides that a defendant in a civil antitrust suit may be 
sued in the district in which he “has an agent . . .”. The 
Court noted that the factor arrangement created an asrencv 
relationship for various purposes, but stated that such de¬ 
termination did not dispose of the question presented. Al¬ 
though deciding the action on another ground, the court 
noted that “the very limited scope of a consignee’s respon¬ 
sibility to his consignor would lead us to pause before bold¬ 
ing that a typical consignment arrangement such as we 
have here renders the consignee an agent of the consignor 
for venue purposes.” (195 F. 2d at 857). The same prin¬ 
ciple is applicable for tax purposes. City of Atlanta v. 
York Manufacturing Co., 155 On. 33, 116 S.E. 195 (1922). 

The District’s brief quotes from Ncild v. District of Co¬ 
lumbia, 71 App. D. C. 306, 319, 110 F. 2d 246, 259 (1940) 
for the proposition that a factor or commission merchant is 
different from a wholesaler who purchases and sells goods 
in his own right. The distinction, of course, is obvious. 
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But the point remains that a factor, while an agent for 
some purposes, is not one for the purpose of “carrying on 
or engaging in a trade or business”. Indeed, as the Dis¬ 
trict concedes (Br. p. 14), an independent broker is also an 
agent. Congress, in the 1948 amendment, has -specifically 
excluded from the definition of the word “agent” such 
brokers who solicit sales in the name of out-of-town sellers. 
(D. C. Code Par. 47-1551c(h)). It would seem clearly to 
follow that the independent wholesalers who solicited 
orders for Lever products in their own name were not in¬ 
tended to be included in the term “agent” as it i-s used 
in the Revenue Act. 

In every real sense, there is no more activity within the 
District of Columbia by Lever when it sells Pepsodent 
products through the independent drug wholesalers as fac¬ 
tors than when it sells soap products to those concerns as 
wholesalers, and they, in turn, resell to drug retailers. (JA 
29, 35, 37). 


The Congressional intent as expressed in the Revenue 
Act of 1947, as amended, is clear. There was no desire to 
subject to taxation concerns located outside the District 
who had no more contact with the District than the mere 
solicitation of orders or sales through factors located in 
the District. Such activities do not constitute the carrvinsr 
on or engaging in trade or business within the District, as 
that phrase was employed by the Congress. Since Lever 
was not doing business in the District in 194S, the income 
from its sales to District of Columbia customers was erron¬ 
eously held subject to any taxation at all. 
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II. INCOME FROM THE NON-FACTOR SALES WAS 
NOT TAXABLE SINCE IT WAS NOT FROM DIS¬ 
TRICT SOURCES 

In our main brief, we demonstrated that, even assuming 
that Lever was doing business in the District in 1948, the 
only income subject to taxation under the statute was that 
arising from factor sales (Br. pp. 18-21). This is so be¬ 
cause the statute imposes taxation only upon income aris¬ 
ing from “sources” within the District. Since title to all 
merchandise other than that sold through factors passed 
beyond the District, income from the sale of such mer¬ 
chandise did not arise from District of Columbia 
“sources.” We further pointed out (Br. pp. 19-20) that 
Maryland has an income tax on foreign corporations and 
that any other rule would result in double taxation. The 
1948 amendment was passed in part because of the danger 
of such a result. (Hearings pp. 54-55, 122-127). 

This Court has recognized that the 1947 Revenue Act 
imposes a tax upon corporations only on their income aris¬ 
ing from District of Columbia sources. In District of Co¬ 
lumbia v. Pickford, 86 App. D. C. 17, 179 F. 2d 271, 274 
(1949), the Court stated: 

“By Title VII it imposed upon corporations a fran¬ 
chise tax for the privilege of carrying on business 
within the District, the tax being measured by the tax¬ 
able income of the corporation. That Title defined 
taxable income as income derived from sources within 
the District. So a corporation must pay, as a fran¬ 
chise tax, a tax upon all its income from District 
sources.” 

This case involves income from the sale of tangible per¬ 
sonal property. This Court has had several occasions to 
determine the “source” of such income. See e.g. District 
of Columbia v. Johnson & Wimsatt , Inc., 82 App. D. C. 81, 
160 F. 2d 913 (1947), cert. den. 332 U. S. 760. It recently 
stated: “It is established in this jurisdiction that, absent 
contrary statutory definition, the source of income from 
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sales is the place at which title to the property passes”. 
District of Columbia v. Upjohn Co., 88 App. D. C. 34, 185 
F. 2d 992, 993 (1950). 

The District of Columbia contends that Congress did not 
employ the word “source” in its well-defined meaning in 
connection with the sale of personal property because such 
meaning created problems for District tax officials (Dist. 
of Col. Br. pp. 19, 20). As its brief notes, the District op¬ 
posed the bill which resulted in the 1948 amendment for 
this reason. The fact remains, however, that Congress did 
use the word “source” in the 1947 Act, and employed it 
shortly after this Court had defined the term in connection 
with the sale of personal property in the Johnson <& Wim- 
satt case. 

The 1948 amendment did not repeal this long standing 
judicial definition of the term “source”. On the contrary, 
the only change with respect to the word “source” in the 
amendment is one limiting and not expanding its meaning. 
The statute -says that, even though title passes in the Dis¬ 
trict, the income is not taxable if the foreign corporation 
has no office or agent in the District. It excludes from the 
definition of “trade or business”: 

“(1) Sales of tangible personal property whereby 
title to such property passes within or without the Dis¬ 
trict, by a corporation or unincorporated business 
which does not physically have or maintain an office, 
warehouse, or other place of business in the District, 
and which has no officer, agent, or representative hav¬ 
ing an office or other place of busines-s in the District 
during the taxable year; ...” (Emphasis supplied) 

The District is attempting to draw from the 1948 amend¬ 
ment—which excluded certain income from taxation even 
though it is from District sources—support for its conten¬ 
tion that income from non-District sources is-subject to Dis¬ 
trict taxation. This, of course, is not permissible. The 
statute nowhere says that income not from District sources 
shall in any case be regarded as from such sources. 
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The argument that the Congressional use of the term 
“source” creates difficulties for the tax official perhaps 
could be appropriately asserted in a legislative forum. It 
certainly cannot be used to modify the definition of a term 
specifically chosen by the Congress after it had received 
authoritative judicial definition. And, in any event, no dif¬ 
ficulties for tax officials are indicated by the present record. 
The District does not contest the finding of the Board that, 
in case of all non-factor sales, title passed to Lever’s Dis¬ 
trict customers outside the District. (C.L. 1, JA 17; see 
Dist. of Col. Brief, p. IS). 8 

The District attempts to avoid the fact that a contrary 
holding will result in double taxation by pointing out that 
Maryland has a regulation using language as to Maryland 
sales identical with that employed by the District with re¬ 
spect to District sales (Br. p. 21; Section 10-2(d)(l)a of 
the Regulations). It argues that the same language in both 
laws cannot make the same transaction taxable under both. 
But under the District construction this result would ob¬ 
tain. The definition provides that sales are made in the 
particular jurisdiction when they are “principally secured, 
negotiated, or effected by owners, employees, agents, of¬ 
ficers and branches of the corporation” located in the juris¬ 
diction. There cannot be any doubt that sales are “ef¬ 
fected” where title passes. In the Lever situation, title 
on all but the relatively insignificant factor sales passes in 
Maryland (CL 1, JA 17). Accordingly, such sales should 
not be taxable in the District. But if the position of the 
District in this case is sustained, the sales will be taxed here 
as well as in Maryland. It is conceded that the purpose of 
the Congress was to avoid such double taxation (Dist. Bri. 

p. 21). 

The present statute requires that before corporate in¬ 
come is taxed, it must be shown both that the taxpayer is 

8 This conclusion was never in doubt since all orders were required to have 
placed thereon the words “Title passes on delivery of goods to carrier. Seller 
agrees to prepay freight” (F. 5, JA 14). 
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doing business in the District and that the income is from 
District sources. This is the plain holding of this Court in 
the Pickford case, supra, relating to the companion and 
parallel unincorporated business tax. Since the income 
from non-factor sales here is not from District sources, it 
cannot be taxed, even if Lever is held to be carrying on 
business in the District by virtue of factor sales. 

III. THE SAFEWAY SALES ARE NOT TAXABLE 

Lever pointed out in its main brief that, in any event, 
the income from sales to Safeway Stores, Inc. must be ex¬ 
cluded in computing the taxable income of Lever (Br. pp. 
22-25). Orders for such sales were sent by Safeway to 
Lever automatically or “by the book”, regardless of 
whether a Lever representative had recently visited Safe¬ 
way. Even when a Lever representative did visit Safeway, 
he did not receive orders. It is clear that under Section 
10-2(d)(l)a of the Regulations, the sales to Safeway were 
not “District sales”, as defined. The District’s brief states 
that it disagrees on the ground that Maryland officials hold 
that sales secured and negotiated in Maryland by salesmen 
operating in Maryland under the supervision of an office 
outside Maryland are taxable in Maryland (Br. pp. 21-22). 
But this begs the question. The point is that Safeway sales 
are unlike ordinary sales by salesmen as contemplated in 
the Maryland ruling. There is no salesman in the District 
dealing with Safeway and no “securing” or “negotiating” 
or “effecting” of sales to Safeway takes place in the Dis¬ 
trict. Instead, Safeway orders of its own volition and on 
it-s own account and the sales resulting therefrom are “ef¬ 
fected” solely in Maryland. They are not, under the regu¬ 
lations, taxable in the District. 
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CONCLUSION 

Lever Brothers Company respectfully submits that, for 
the reasons stated in its main brief and herein, the Board 
of Tax Appeals for the District of Columbia erred in fail¬ 
ing to cancel the assessment of taxes against Lever for the 
year 194S and in failing to direct return of the entire 
amount of the taxes paid, with interest. 

Respectfully submitted, 

Milton V. Freeman, 

1229 Nineteenth Street, N. W., 
Washington 6, D. C., 

Attorney for 

Lever Brothers Company 

G. Duane Vieth, 

George Bunn, 

Arnold, Fortas & Porter, 

1229 Nineteenth Street, N. W., 

Washington 6, D. C. 

Of Counsel 

October 1,1952. 
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I 

The Court in its opinion (pp. 5-6) concluded that Lever 
“had, in the factors, agents having places of business in 
the District” and that, therefore, Lever failed to qualify 
for tax exemption under the proviso excluding certain ac¬ 
tivities from the definition of “trade or business” in the 
194S amendment to the 1947 Act. [D.C. Code §47-1551c(h) 
1951]. In reaching this conclusion, the Court’s opinion 
notes (p. 5) that the statute itself excludes “independent 
brokers” from the definition of agent, and goes on to state 
that “Lever makes no attempt to equate the factors with 
independent brokers.” 1 This statement suggests that fur¬ 
ther argument may be necessary on this point. 

Lever's position is that Congress intended to tax only 
those corporations which were, by their business activi¬ 
ties, present in the District to the extent of themselves hav¬ 
ing an office or maintaining one through an agent. It was 
our contention that independent “agents,” such as the fac¬ 
tors who had their own independent establishments and 
handled Lever goods as only a small part of their business, 
did not make Lever present within the meaning of the 
statute. To establish this point we mentioned that inde¬ 
pendent brokers even though they hold themselves out as 
agents for out-of-town sellers were specifically excluded 
from the definition of “agent.” That expression of Con¬ 
gressional intent with respect to agents who clearly hold 
themselves out as such, and who contract only in the name 
of their principals, seemed to us clearly to imply that Con¬ 
gress did not consider sales by principals through inde¬ 
pendent concerns, sufficient presence in the District to sub¬ 
ject them to taxation. 

If, therefore, Lever made no attempt to “equate” the 
factors with independent brokers in its original brief, it 
does so now. In brief, our contention now is that the fac¬ 
tors, for purposes of the statute, are independent brokers. 

1 The Court cited the following pa?es of Lever’s briefs: Peti¬ 
tioner’s Br. p. 15, fn. 6; Reply Br. p. 7. 
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In its main brief and reply brief, Lever outlined the his¬ 
tory of the various District of Columbia Revenue Acts and 
of the 194S amendment here considered. [Petitioner’s Br. 
pp. 16-18; Reply Br. pp. 2-7]. That history shows that 
every attempt by District tax officials to subject out-of- 
District sellers, not substantially present in the District, 
to taxation was met with legislation blocking such attempts. 
The 1948 amendment particularly was designed to relieve 
from taxation sellers who maintained no agents with offi¬ 
ces in the District. And in that amendment the exemption 
for independent brokers first appears. We suggest that 
the effect of the amendment was to exclude principals us¬ 
ing factors as well as those using brokers. 

The technical distinction between factors and brokers 
has, of course, been well known in the law for decades. In 
Slack v. Tucker, 90 U.S. 321, 330, 23 L. Ed. 143, 146 (1875), 
Mr. Justice Bradley stated for the Supreme Court: 

“The difference between a factor or commission merch¬ 
ant and a broker is stated, by all the books, to be this: 
a factor mav buv and sell in his own name, and he has 
the goods in his possession; while a broker, as such, 
cannot ordinarily buy or sell in his own name, and has 
no possession of the goods sold. See, Story, Sales, §91; 
Story, Ag. §34; 2 Kent, Com. 622, n., and cases cited.” 

See also Bela field v. Smith, 101 Wis. 664, 78 N.W. 170, 173 
(1S99); Commercial Investment Trust v. Steivart, 235 Mich. 
502, 209 N.W. 660, 661 (1926); Peter Cooper’s Glue Fac¬ 
tory v. Deroe &• Reynolds Co., 178 Ill. App. 298, 299 (1913). 

Comparison of the two types of limited agency leads un¬ 
mistakably to the conclusion that the absent principal sell¬ 
ing merchandise through a factor has fewer contacts with 
the taxing jurisdiction than does the principal who em¬ 
ploys a broker. In many respects, the two types of agency 
are similar. Thus, in both cases title passes directly from 
the principal to the customer which the agent has secured, 
and in both the risk of loss or damage to the goods while 
awaiting sale is on the principal. 
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The only differences lie in the manner in which the two 
types of agents hold themselves out to the public and in 
the fact that the factor has possession of the goods to be 
sold, while the broker does not. The independent broker 
does not purport to act on his own account—he holds him¬ 
self out as agent for the principal and contracts only in the 
name of his principal and subject to the principal’s in¬ 
structions. The independent factor, such as the three Dis¬ 
trict drug wholesalers here involved, on the other hand, 
sells merchandise in his own name and subject to the more 
limited control by the principal specified in the factor agree¬ 
ment. 

Plainly, these differences are not significant in the light 
of the purposes of a statute which specifically exempts 
“independent brokers.” The independent factors are, for 
all purposes of the present taxing statute, brokers. Their 
principals are certainly less, rather than more, “present” 
in the jurisdiction than the principals of a broker. To 
construe the exemption as not including the factors here 
is to create an anomaly in which an agent subject to the 
limited control of a foreign principal in the terms set forth 
in the factor agreement [ JA 5-12] makes the principal sub¬ 
ject to tax, but the complete and pervasive control of that 
principal over a broker leaves him immune from tax. Such 
a construction would make of the statute a mere agglomer¬ 
ation of terms, and not a rational attempt to tax only busi¬ 
nesses which have offices and places of business of their 
own here, directly or indirectly through agents. That the 
factors here involved are plainly independent is evidenced 
by the fact, among others, that their sales of Pepsodent 
Division products accounted for less than one-half of one 
per cent of their total business. [JA 36]. 

Of course, it is a simple process—and one which will 
be required to avoid taxation if the Court’s decision is 
to stand—to convert the factor arrangement into a manu¬ 
facturer-wholesaler relationship in which Lever sells to 
the three District firms as wholesalers. Despite the numer¬ 
ous possible controls set forth in the factor agreement, in 
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practice none were used, and the factors sold the goods as 
though they owned them. [JA 29, 37]. Accordingly, the 
change would be imperceptible to the customers of the three 
wholesalers. Between the factors and Lever, the only 
change would be a requirement of earlier payment by the 
factor ( i.c. y on shipment rather than sale). We believe Con¬ 
gress did not intend the question of taxability to turn on 
so tenuous a distinction. 

For the reasons stated, it is respectfully requested that 
the Court reconsider its decision herein, and that the Court 
conclude that Lever Brothers Company was not, by virtue 
of its sales through factors, carrying on or engaging in 
trade or business within the District within the meaning of 
the District of Columbia Income and Franchise Tax Act 
of 1947, as amended. 


II 

The District relied on two other points to sustain the as¬ 
sessment here challenged. One of these was, in the w r ords 
of the Court (p. 6, fn. 13): “the fact that some salesmen 
for other Lever products who worked out of Baltimore 
were resident in the District and transacted some business 
in their homes.’’ The Court did not reach this contention 
and expressed no opinion on it. 

If rehearing is granted, it is respectfully requested that 
the Court consider and reject this contention. The ques¬ 
tion is of particular importance for the future conduct of 
all businesses having salesmen in the District. For al¬ 
though the contention of the District relating to the factors 
can be easily eliminated by changing the principal-factor 
relationship to one of manufacturer-wholesaler, the one 
concerning salesmen is in a different category. The fact 
that this court has failed to reject the contention that the 
ordinary salesman’s home is an office, subjecting his em¬ 
ployer to District tax, will give pause to those employers. 
If they are unwilling to take the risk of taxation, they will 
be forced either to discharge District residents and hire 




6 


residents of the suburbs, or require their salesmen to move. 
As noted in our brief [Reply Br. pp. 3-8], Congress, we 
believe, intended to avoid such a hardship on District sales¬ 
men for foreign sellers. However, no concern will now 
feel safe in relying on that history in the light of the Dis¬ 
trict’s contention here and this Court’s failure to reject it. 

Respectfully submitted, 

Milton V. Freeman 
1229 19th Street, N.W. 
Washington, D. C. 

Attorney for 

Lever Brothers Company 

G. Duane Vieth 

Arnold, Fortas & Porter 
1229 19th Street, N.W. 

Washington, D. C. 

Of counsel 

April 10, 1953 


Certificate of Counsel 

I, Milton V. Freeman, attorney for Lever Brothers Com¬ 
pany, hereby certify that the foregoing Petition for Re¬ 
hearing is presented in good faith and not for delay. 

Milton V. Freeman 
Attorney for 

Lever Brothers Company 
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In the instant petition, Lever seeks to have this Court 
construe the limitation of the words “agent” or “repre¬ 
sentative” appearing in D. C. Code Section 47-1551c (1951) 
to exclude not only, as it does, an “independent broker” 
but also “factors”. 

While Lever recognizes what it chooses to refer to as 
the “technical distinction between factors and brokers”, it 
contends that “In many respects, the two types of agency 
are similar.” One of the distinctions between “brokers” 
and “factors” is that the latter, but not the former, have 
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possession of the goods sold. In the case at bar, each factor 
had its own warehouse in which Lever’s merchandise regu¬ 
larly occupied space (App. 15, 16). And it was agreed that 
complete title to such merchandise, until transfer thereof 
by the factors directly to the purchaser, should remain in 
Lever (App. 15). Thus Lever, while it retained title to its 
merchandise and while the same was physically present in 
the District, was entitled to all fire, police and other pro¬ 
tection furnished by the District. Unwarranted, therefore, 
is Lever's apparent conclusion that it, a principal selling 
merchandise through a factor, “has fewer contacts with 
the taxing jurisdiction than does the principal who em¬ 
ploys a broker.” 


As was hereinbefore mentioned, Lever seeks to have this 
Court define the words “agent” or “representative” as if 
it excluded “factors”. If Congress had intended the words 
“agent” or “representative” to exclude “factors”, it 
would have been quite as easy for it to have so provided as 
it did with respect to “independent brokers”. For this 
Court to do so would, of course, require it to indulge in 
judicial legislation. “* • * Where the language of a stat¬ 
ute is plain there is nothing to construe. To give it a mean¬ 
ing different from that expressed by its plain language 


would be judicial legislation.” Hengesbacli v. Hengesbacli, 
73 App. D. C. 1, 2, 114 F. 2d 845. 

This Court had occasion recently to examine briefs, hear 
extensive oral arguments, and construe various provisions 
of the District of Columbia Income and Franchise Tax Act 
of 1947, as amended, including the amendment of 194S, in 
Owens-Illinois Glass Co. v. District of Columbia , Nos. 11137 

and 11145, decided January 8, 1953 . U. S. App. D. C. 

.,.F. 2d., and District of Columbia v. The Virginia 

Hotel Co., No. 11570, decided April 2, 1953,.U. S. App. 

D. C..,.F. 2d., as well as in the case at bar. No 

useful purpose would be served by granting the instant 
petition. After all, the contentions made by Lever in its 
petition are, in substance, no different from the contentions 
made in its brief on appeal (Lever’s Brief, pages 9, 10). 
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For the foregoing reasons, the District submits that the 
petition for rehearing should be denied. 

Respectfully submitted, 


Vernon E. West 
Corporation Counsel, D. C. 


Chester H. Gray 

Principal Assistant Corporation 

Counsel, D. C. 


George C. Updegraff 
Assistant Corporation Counsel, 


D. C. 


Harry L. Walker 

Assistant Corporation Counsel, 

D. C. 

Attorneys for District of 
Columbia, 

District Building, 

Washington 4, D. C. 


